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C^JDEPENDENT  COUNSEL  STATUTE  AND  INDE- 
PENDENT COUNSEL  ACCOUNTABILITY  AND 
REFORM  ACT 


THURSDAY,  FEBRUARY  29,  1996 

House  of  Representatives, 

Subcommittee  on  Crime, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:39  a.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.  Bill  McCollum  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Bill  McCollum,  Steven  Schiff,  Stephen 
E.  Buyer,  Howard  Coble,  Fred  Heineman,  Ed  Bryant  of  Tennessee, 
Steve  Chabot,  Bob  Barr,  Charles  E.  Schumer,  Robert  C.  Scott,  Zoe 
Lofgren,  Sheila  Jackson  Lee,  and  Melvin  L.  Watt. 
Also  present:  Representative  John  Conyers,  Jr. 
Staff  present:  Paul  J.  McNulty,  chief  counsel;  Glenn  R.  Schmitt, 
counsel;  Audray  L.  Clement,  secretary;  and  Tom  Diaz,  minority 
counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  McCOLLUM 

Mr.  McCollum.  This  hearing  of  the  Subcommittee  on  Crime  will 
come  to  order.  Grood  morning.  Our  hearing  today  examines  the 
Independent  Counsel  Act. 

This  law  was  enacted  in  1978  in  response  to  Watergate,  and  the 
seemingly  inability  of  our  own  Grovemment  to  investigate  crimes 
that  may  have  been  committed  by  senior  administration  officials. 
When  Congress  drafted  this  statute,  its  basic  purpose  was  to  create 
a  process  which  would  restore  public  confidence  in  the  Govern- 
ment's ability  to  impartially  investigate  alleged  wrongdoing  by 
Government  officials. 

Since  1978,  there  have  been  17  independent  counsel  investiga- 
tions, four  of  which  are  ongoing.  During  those  18  years,  the  Gov- 
ernment has  spent  almost  $115  million  on  these  investigations. 
Some  of  the  investigations  have  produced  indictments  and  convic- 
tions, while  some  have  found  no  criminal  laws  were  broken. 

During  this  period  also.  Congress  has  amended  the  act  three 
times,  allowed  it  to  lapse  for  2  years,  and  then  reauthorized  it 
again  in  1994  for  5  more  years.  Today  we'll  consider  anew  whether 
this  act  is  still  necessary  to  promote  the  public's  confidence  in  its 
Government,  and  what  changes,  if  any,  need  to  be  made  to  the  act. 

We'll  also  examine  the  bill  H.R.  892,  which  proposes  to  modify 
the  act.  We'll  receive  testimony  from  two  former  independent  coun- 
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sels  and  from  a  person  who  was  both  the  subject  of  an  independent 
counsel  investigation,  and  who  has  represented  others  under  inves- 
tigation. 

We  will  hear  from  representatives  of  the  Greneral  Accounting  Of- 
fice concerning  the  expenditures  of  the  independent  counsels.  We'll 
also  hear  from  a  former  White  House  Counsel  and  Federal  judge 
who  voted  for  the  act  when  he  was  a  Member  of  Congress  and 
served  as  Counsel  to  the  President  being  investigated  by  an  inde- 
pendent counsel. 

I  hope  that  today  we  will  explore  together  such  questions  as 
whether  time  limits  and  spending  limits  should  be  placed  on  the 
independent  counsel  investigations,  whether  these  investigations 
should  remain  secret  until  concluded,  and  whether  the  scope  of 
their  investigations  should  be  limited.  Most  importantly,  I  hope 
that  we  will  discuss  whether  the  act  is  still  needed  now,  20  years 
after  Watergate.  Questions  about  scope  of  jurisdiction  of  an  inde- 
pendent counsel  have  become  a  n^ajor  issue.  We  must  find  the 
proper  balance  between  limited  and  efficient  investigations  by  inde- 
pendent counsels  and  sufficient  flexibility  to  follow  evidentiary 
leads  wherever  they  lead.  We  cannot  have  independent  counsels 
bogged  down  in  endless  jurisdictional  disputes.  That  does  not  serve 
anyone's  best  interest. 

[The  bill,  H.R.  862,  follows:] 
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H.  R.  892 


To  roautliorizi-  tlic  iiideiH-iuloiit  counst'l  statute,  and  for  other  jniqioses. 


IN  THE  HOUSE  OF  REPRESEXTATRTIS 

Fkhkiakv  10.  1995 
Mr.  DicKKV  (for  himself.  ^Ir.  SllAYs.  Mr.  I.NCLIS  of  Soutli  C'amliua.  and  Mr. 
B()NIM.>.\)  iiiti-odueed  tlie  followiiifr  bilh  wliich  was  referred  to  the  (^)m- 
mittee  on  tlie  Jiidieian' 


A  BILL 


To  reauthorize  the  independent  counsel  statute,  and  for  other 

purjioses. 

1  Be  it  enacted  hij  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Independent  Counsel 

5  Accountability  and  Reform  Act  of  1995". 

6  SEC.  2.  EXTENSION. 

7  Section    :)99    of  title   28,    United    States   Code,    is 

8  amended  by  striking:  "Reauthorization  Act  of  1994"  and 

9  insertino: '" Accountability  and  Reform  Act  of  1995". 


2 

1  SEC.  3.  BASIS  FOR  PRELIMINARY  INVESTIGATION. 

2  (a)   Initial   Receipt   of   Information'. — Section 

3  r)91  of  title  28.  United  States  Code,  is  amended — 

4  (1)  in  sul)seeti()n  (a) — 

5  (A)  by  strikino-  "information"  and  inseit- 

6  in^  "specific  information  from  a  credible  source 

7  that  is":  and 

8  (B)  by  striking  "may  have"  and  inserting 

9  "has"; 

10  (2)  in  subsection  (c)(1)— 

1 1  (A)  by  strikino-  "information"  and  insert- 

12  in«'  "specific  information  from  a  credible  source 

13  that  is";  and 

14  (B)  by  striking  "may  have"  and  inserting 

15  "has";  and 

16  (3)  by  amejiding  subsection  (d)  to  read  as  fol- 

17  lows: 

18  "(d)  Time  Pekiod  for  Determixixg  Need  for 

19  Preliminary    Lwestkjatiox. — The   Attorney  General 

20  shall  determine,  under  subsection  (a)  or  (c)  (or  section 

21  .592(c)(2)).  whether  grounds  to  investigate  exist  not  later 

22  than  15  days  after  the  information  is  first  received.  If 

23  within  that    l.')-day  jieriod  the  Attorney  General  deter- 

24  mines  that  there  is  insufficient  e\'ideiice  of  a  ^^olation  of 

25  Federal  criminal  law  refen'ed  to  in  subsection  (a),  then 

26  the  Attorney  General  shall  close  the  matter.  If  witliin  that 
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1  lo-day  ))eii()d  the  Attorney  General  determines  there  is 

2  sufficient  e\ideiu'e  of  sneh  a  \i()lation,  the  Attorney  Gen- 

3  eral  sliall,  upon  niakiu"-  that  determination,  commenee  a 

4  i)rehniinaiy  investigation  with  respect  to  that  information. 

5  If  the  Attorney  General  is  unable  to  determine,  within  that 

6  15-day  period,  whether  there  is  sufficient  e\idence  of  such 

7  a  \iolation,  the  Attorney  General  shall,  at  the  end  of  that 

8  15-day  period,  commence  a  preliminan'  investigation  with 

9  respect  to  that  information.". 

10  (b)  Re("eipt  of  iVdditioxal  Ixfokjlvtiox. — Sec- 

11  tion  592(c)(2)  of  title  28,  United  States  Gode,  is  amended 

12  l)v  strikinji:  "information"  and  inserting  "specific  informa- 

13  tion  from  a  crechble  source  that  is". 

14  SEC.  4.  PROSECUTORIAL  JURISDICTION  OF  INDEPENDENT 

15  COUNSEL. 

16  (a)  PROSEcrTORLU.  JURISDICTIOX. — Section  593(b) 

17  of  title  28.  I'nited  States  Code,  is  amended — 

18  (1)  in  paragi-aph  (1) — 

19  (A)    by    striking    "define"    and    inserting 

20  ",  with  specificity,  define";  and 

21  (B)   by  adding  at  the  end  the  following: 

22  "Such  jurisdiction  shall  be  hmited  to  the  al- 

23  leged  \iolations  of  criminal  law  with  respect  to 

24  which  the  Attorney  General  has  requested  the 

25  a})pointment   of  the   independent  counsel,   and 
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1  mattei*s  directly  related  to  such  criminal  \iola- 

2  tioiis.";  and 

3  (2)    by    amending   i)arajjriipli    (3)    to    read    as 

4  follows: 

5  "(3)      S(X)PE      OF      PROSECUTORLVL     JURISDIC- 

6  TION. — In  detinino:  the  independent  counsel's  pros- 

7  ecutorial  jurisdiction,  the  di\'ision  of  the  court  shall 

8  assure  that  the  independent  counsel  has  adequate 

9  authority  to  fully  investigate  and  i)rosecute  the  al- 

10  leged  \iolations  of  criminal  law  with  respect  to  which 

1 1  the  Attorney  General  has  requested  the  appointment 

12  of  the  independent  counsel,  and  matters  directly  re- 

13  lated  to  such  criminal  \iolations,  including  perjur\% 

14  obstruction  of  justice,  destruction  of  e\adence,  and 

15  intimidation  of  witnesses.". 

16  (b)  C()XF()RMlX(i  Aaiexdmext. — Section  592(d)  of 

17  title  28,  United  States  Code,  is  amended  by  striking  "sub- 

18  ject  matter  and  all  matters  related  to  that  subject  matter" 

19  and  inserting  "the  alleged  ^iolations  of  criminal  law  \\ith 

20  respect  to  which  the  application  is  made,  and  matters  di- 

21  rectly  related  to  such  criminal  \iolations". 

22  SEC.    5.    AUTHORITIES    AND    DUTIES    OF    INDEPENDENT 

23  COUNSEL. 

24  (a)  Office  Space.— Section  594(1)(3)  of  title  28, 

25  United  States  Code,  is  amended  to  read  as  follows: 
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1  "(3)    Office    space. — The    Administrator    of 

2  (TOiieral  Sor\ieos  shall  promptly  i)ro\ide  a]ipro))riato 

3  office  s))ace  for  each  independent  counsel.  Such  of- 

4  tiee  s])aee  shall  be  within  a  Federal  buildinj;:  unless 

5  the  Administrator  of  General   Senices   determines 

6  that  other  arrangements  wcmld  cost  less.". 

7  (b)  Co.MPLLvxcE  With  Policies  of  the  Dep.vkt- 

8  MENT  OF  Justice. — 

9  (1)  .Lmexdmexts.— Section  594(f)  of  title  28, 

10  United  States  Code,  is  amended — 

11  (A)  by  striking:  ",  except  where  not  pos- 

12  sible,"  and  inserting  "at  all  times";  and 

13  (B)  by  striking  "enforcement  of  the  crimi- 

14  nal   laws"   and   inserting  "the   enforcement   of 

15  criminal  laws  and  the  release  of  information  re- 

16  lating  to  criminal  proceedings". 

17  (2)    Prior    .uiexdments. — The    amendments 

18  made  to  section  594(f)  of  title  28,  United  States 

19  Code,  by  section  3(e)  of  the  Independent  Counsel 

20  Reauthorization  Act  of  1994  are  repealed. 

21  (c)  Limitation  on  Expenditures. — Section  594  of 

22  title  28.  United  States  Code,  as  amended  by  subsection 

23  ( a )  is  amended  by  adding  at  the  end  the  folloAnng: 

24  "(n)   Limitation  on  Expenditures. — No   funds 

25  may  be  ex}iended  for  the  operation  of  any  office  of  inde- 
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1  pendent  counsel  after  the  end  of  the  2-year  i)eriod  after 

2  its  establisliment,  except  to  the  extent  tliat  an  appr()i)ria- 

3  tions  Act  enacted  after  such  estabhshment   specifically 

4  makes  available  funds  for  such  office  for  use  after  the  end 

5  of  that  2 -year  period.". 

6  SEC.    6.    REMOVAL,    TERMINATION,    AND    PERIODIC    RE- 

7  APPOINTMENT  OF  INDEPENDENT  COUNSEL. 

8  (a)  (iuouXDS  FOR  Remov.vl. — Section  o96(a)(l)  of 

9  title  28,  I'uited  States  Code,  is  amended  by  adding  at  the 

10  end  the  following:  "Failure  of  the  independent  counsel  to 

1 1  comply  with  the  established  policies  of  the  Department  of 

12  Justice  as  required  by  section  594(f)  or  to  comply  with 

13  section  594(.i)  may  be  grounds  for  remo\ing  that  uide- 

14  i)endent  counsel  from  office  for  good  cause  under  this  sub- 

15  section.". 

16  (b)   Tekmixatiox.— Section  596(b)(2)  of  title  28, 

17  United  States  Code,  is  amended  to  read  as  follows: 

18  "(2)    Termixatiox    by    dimsiox    of    the 

19  ("Oi'RT. — The  di^ision  of  the  court  may  terminate  an 

20  office  of  independent  counsel  at  any  time — 

21  "(A)  on  its  own  motion, 

22  "(B)    upon   the    request   of  the   Attorney 

23  (ireneral.  or 

24  **(C)  upon  the  petition  of  the  subject  of  an 

25  investigation    conducted    by   such    independent 
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1  counsel,   if  the  petition  is  made  more  than  2 

2  years  after  the  appointment  of  sneh  independ- 

3  ent  counsel. 

4  on  the  <iTouncl  that  the  investijfation  conducted  by 

5  the  inde))endent  counsel  has  been  completed  or  sub- 

6  stantially   completed   and   that    it  would   be   ap|)r()- 

7  i)riate   for  the  Department  of  Justice  to  complete 

8  such    investiji:ation    or   to    conduct   any   prosecution 

9  brought   pursuant   to  such  investigation,   or  on  the 

10  on-ound    that    continuation    of  the    investigation    or 

1 1  prosecution  conducted  by  the  indei)endent  counsel  is 

12  not  in  the  jmblic  interest.". 

13  (c)  Monthly  Exi^EXDiTUREs. — 

14  (1)  .Lmexdmext.— Section  596(c)  of  title  28, 

15  United  States  Code,  is  amended  by  adding  at  the 

16  end  the  following: 

17  *'(3)  On  or  before  the  end  of  each  month,  an  inde- 

18  j)endent  counsel  shall  re|)ort  to  the  committees  listed  in 

19  paragraph  (2)(B)  the  amount  exjiended  in  the  pre^^ous 

20  month.". 

21  (2)  EFFECTiMi:  DATE. — The  amendment  made 

22  by  paragraph  (1),  sliall  take  effect  at  the  end  of  the 

23  1st  month  l)eginning  after  the  date  of  the  enactment 

24  of  this  Act. 


•HR  892  IH 


10 


8 

1  (d)  Pkkiodic  Reappoixtmext. — Section  596  of  title 

2  28,  United  States  (^ode.  is  amended  by  adding:  at  the  end 

3  the  foIUmintJ-: 

4  "((})  Periodic  Reappoixtmext  of  Ixdepexdext 

5  Couxsel. — If  an  office  of  independent  counsel  has  not 

6  terminated  before — 

7  "(1)  the  date  that  is  2  veal's  after  the  orijpnal 

8  appointment  to  that  office,  or 

9  "(2)  the  end  of  each  succeeding  2-year  period, 

10  such  counsel  shall  apply  to  the  diAision  of  the  court  for 

1 1  reappointment.  The  court  shall  first  determine  whether 

12  the  office  of  that  independent  counsel  should  be  termi- 

13  iiated  under  subsection  (b)(2).  If  the  court  determines 

14  that  such  office  wiW  not  be  terminated  under  such  sub- 

15  section,  the  court  shall  reappoint  the  applicant  if  the  court 

16  tletermines  that  such  api)hcant  remains  the  appropriate 

17  })erson  to  cany  out  the  duties  of  the  office.  If  not,  the 

18  court  shall  appoint  some  other  i)erson  whom  it  considers 

19  (luahfied  under  the  standards  set  forth  in  section  593  of 

20  this  title.  If  the  court  has  not  taken  the  actions  required 

2 1  by  tliis  subsection  within  90  days  after  the  end  of  the  ap- 

22  plicable  2-year  period,  then  that  office  of  independent 

23  counsel  shall  terminate  at  the  end  of  that  90-day  period.". 
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9 

1  SEC.  7.  GAO  REPORT. 

2  The  Comptroller  (ieneral  of  the  United  States  siiall 

3  submit  to  the  Coiiofress,  not  later  than  1  year  after  the 

4  date  of  the  enactment  of  this  Act,  a  re])()it  settinji'  forth 

5  recommendations  of  ways  to  imi)rove  controls  on  costs  of 

6  offices  of  independent  counsel  under  chapter  40  of  title 

7  28,  United  States  Code. 

O 
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Mr.  McCoLLUM.  I  look  forward  to  hearing  the  testimony  of  our 
witnesses  today,  and  I  welcome  each  of  them.  I  will  now  recognize 
the  ranking  minority  member  of  the  subcommittee,  the  gentleman 
of  New  York,  Mr.  Schumer. 

Mr.  Schumer.  Thank  you,  Mr.  Chairman.  First,  I  welcome  this 
hearing,  and  compliment  you  once  again  on  another  timely  and  im- 
portant hearing.  Our  most  solemn  duty  is  to  make  sure  that  our 
laws  do  not  harm  innocent  people.  By  its  very  nature,  the  inde- 
pendent coimsel  law  has  the  potential  to  do  both  great  good  and 
great  harm. 

If  it  is  wrongly,  incompetently  or  recklessly  used,  the  law  can  de- 
stroy innocent  public  lives.  The  appointment  of  any  independent 
counsel  inevitably  touches  gifted  men  and  women  who  have  dedi- 
cated their  lives  to  public  service.  Every  independent  counsel  has 
the  power  to  end  those  public  careers  and  shatter  families  and  de- 
stroy reputations. 

Having  said  that,  it  is  certainly  true  that  when  corruption  is 
truly  found  out,  that  must  be  the  sad,  but  deserved  cost  of  wrong- 
doing. In  certain  limited  cases,  the  independent  counsel  is  the  only, 
the  only  mechanism  free  of  conflict  of  interest  for  determining 
whether  corruption  occurred.  But  no  system  is  perfect  and  no  one 
is  beyond  making  mistakes,  not  even  an  independent  counsel.  Be- 
cause of  that  awesome  potential,  we  have  a  duty  to  scrutinize  both 
the  independent  counsel  law  and  the  conduct  of  the  independent 
counsels  themselves. 

I  favor  continuing  the  independent  counsel  law.  It  promises  mil- 
lions of  hardworking,  ordinary  Americans  that  wrongdoing,  even  at 
the  highest  levels  by  the  most  powerful,  will  be  pursued  without 
fear  and  without  favor.  Certain  changes  may  be  required,  but  I  be- 
lieve the  basic  premise  of  the  law  and  its  basic  features  should  re- 
main in  place. 

But  underlying  the  law  is  only  part  of  what  we  must  look  at,  Mr. 
Chairman.  We  must  examine  also  closely  the  conduct  of  the  inde- 
pendent counsels  themselves  to  see  whether  and  how  the  law  ought 
to  be  changed.  We  give  these  men,  as  mentioned  before,  extraor- 
dinary power.  Power  that  rivals  the  power  of  the  Attorney  General 
of  the  United  States,  our  Nation's  highest  law  enforcement  officer. 

We  give  them  this  power  for  one  reason  and  one  reason  only.  To 
make  sure  that  there  is  no  conflict  of  interest.  Indeed,  not  even  the 
appearance  of  a  conflict  of  interest  in  investigating  and  prosecuting 
can  exist.  That  is  why  we  have  such  a  law.  There  is  no  other  rea- 
son for  the  law.  We  do  not  take  our  highest  law  enforcement  pow- 
ers from  the  Attorney  General  and  give  them  to  independent  coun- 
sels because  we  thinlc  independent  counsels  are  smarter  investiga- 
tors or  better  prosecutors.  We  take  the  extraordinary  step  only, 
only  to  prevent  conflicts  of  interest. 

That  is  why  recent  allegations  about  one  of  our  current  inde- 
pendent counsels,  Kenneth  Starr,  trouble  me,  and  trouble  me 
greatly.  A  magazine  article  that  was  published  this  morning  de- 
scribes facts  that  at  least  on  their  face  raise  a  question  as  to 
whether  independent  counsel  Kenneth  Starr  had  a  conflict  of  inter- 
est from  the  very  moment  of  his  appointment.  I  do  not  know 
whether  this  article  in  the  Nation  Magazine  is  100  percent  accu- 
rate. But  we  ought  to  find  out. 
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Simply  put,  it  alleges  that  at  the  very  same  time  Mr.  Starr  was 
using  his  power  to  investigate  the  RTC,  his  partners  at  the  law 
firm  of  Kirkland  &  Ellis  were  themselves  negotiating  with  the  RTC 
to  settle  a  serious  lawsuit  the  RTC  had  brought  against  the  law 
firm.  If  that  is  true,  it  raises  a  serious  question. 

By  accepting  his  appointment,  Mr.  Starr  gains  extraordinary 
power  over  a  Federal  agency  that  had  charged  his  law  firm  witn 
serious  wrongdoing,  and  was  seeking  a  large  civil  penalty  from  it. 
According  to  this  article  a  few  weeks  after  Mr.  Starr's  appointment, 
his  office  used  the  grand  jury  subpoena  power  to  investigate  the 
RTC  and  some  of  the  very  same  RTC  employees  who  were  oversee- 
ing the  litigation  against  his  law  firm.  Furthermore,  unlike  his 
predecessor,  Robert  Fisk,  Mr.  Starr  did  not  sever  relationship  with 
the  law  firm. 

This  allegations  raise  questions  I'd  like  to  see  answered.  Here 
are  just  a  lew  of  them.  Did  Mr.  Starr  inform  the  special  panel  of 
the  court  that  appointed  him  of  the  litigation  between  Kirkland  & 
Ellis  and  the  RTC  while  it  was  considering  his  appointment?  Did 
Mr.  Starr  at  any  time,  before  or  after  his  appointment  as  independ- 
ent counsel,  discuss  with  his  partners  the  litigation  between 
Kirkland  &  Ellis  and  the  RTC  or  the  settlement  negotiations  going 
on  between  the  RTC  and  Kirkland  &  Ellis? 

When  did  Mr.  Starr  inform  his  ethics  counsel,  the  well-esteemed 
Samuel  Dash,  Professor  Dash,  of  the  RTC's  lawsuit  against 
Kirkland  &  Ellis?  What  did  he  tell  Professor  Dash?  Did  Professor 
Dash  render  a  formal  opinion  in  writing  on  the  matter?  What  did 
the  opinion  say?  The  article  says  that  there  was  an  opinion  given, 
but  it  occurred  a  year  later,  after  this  whole  incident  had  occurred. 

Has  the  subject  of  the  litigation  between  Kirkland  &  Ellis  and 
the  RTC  come  up  in  any  way,  shape  or  form  in  the  course  of  Mr. 
Starr's  investigation  as  independent  counsel?  And  did  Mr.  Starr's 
investigation  of  the  RTC  in  any  way  influence  the  professional  staff 
of  the  RTC  and  how  they  handle  settlement  negotiations  with 
Kirkland  &  Ellis.  Did  they  among  themselves  discuss  Mr.  Starr's 
role  and  his  relationship  to  the  law  firm? 

Finally,  a  policy  question  we  should  ask.  Is  whether  there  is  any 
way  we  can  change  the  law  to  prevent  even  the  appearance  of  such 
a  conflict  fi'om  coming  up  at  the  same  time,  and  at  the  same  time, 
attract  competent  people  to  these  demanding  tasks.  Should  we,  and 
I  will  ask  some  of  the  members  of  the  second  panel  this  question, 
should  we  require  independent  counsels  to  sever  all  financial  ties 
with  their  previous  firms  while  they  are  independent  counsels? 

Mr.  Chairman,  I  would  ask  that  this  article  be  put  into  the 
record.  It  may  well  be  that  Mr.  Starr  has  a  convincing  answer  for 
the  appearances  that  this  article  raises.  But  in  any  case,  we  should 
get  the  answers. 

In  the  meantime,  Mr.  Chairman,  I  do  intend  to  ask  the  witnesses 
their  opinion  on  the  general  counsel  guidelines  that  must  be  fol- 
lowed when  the  independent  counsel  maintains  ongoing  business  or 
legal  relationships  while  in  office  as  an  independent  counsel.  This 
committee  might  have  to  seriously  consider  how  we  should  amend 
the  law  to  prevent  both  the  reality  and  any  appearance  of  conflict 
between  the  duties  of  independent  counsel  and  their  ties  to  former 
practices.  Thank  you,  Mr.  Chairman. 
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Mr.  McCoLLUM.  Without  objection,  the  article  will  be  admitted 
into  the  record. 

[See  appendix,  p.  144.] 

Mr.  McCoLLUM.  But  I  would  observe,  Mr.  Schumer,  that  while 
you  are  within  your  bounds  to  raise  this  issue,  the  subject  of  this 
hearing  is  not  Mr.  Starr  nor  the  Nation's  article.  He  is  not  here  to 
defend  himself  and  we  do  not  have  the  opportunity  to  examine  or 
cross-examine  the  authors  of  that  article  today.  So  I  note  that  sim- 
ply so  everybody  puts  this  hearing  in  perspective.  That's  all. 

Mr.  Schumer.  If  you  would  yield,  your  point  is  well  taken  except 
for  the  policy  issue  as  to  what  should  be  the  economic  and  financial 
relationships  of  any  independent  coimsel. 

Mr.  McCoLLUM.  You  are  certainly  within  your  bounds  to  raise 
the  policy  issue,  but  Mr.  Starr  is  not  here,  nor  are  the  accusers. 

Does  anyone  else  wish  to  make  an  opening  statement  this  morn- 
ing? Mr.  Schiff  or  anyone  else?  Very  well. 

I  am  very  pleased  to  have  today  a  very  special  privilege,  our 
chairman  of  the  full  Judiciary  Committee  is  a  witness  before  our 
subcommittee.  I  have  had  him  as  a  friend  for  a  long  time.  I  am 
very  pleased  to  introduce  Congressman  Henry  Hyde.  He  has  rep- 
resented the  Sixth  District  oi  Illinois  since  1974.  He  presently 
serves  as  chairman  of  our  Judiciary  Committee,  and  is  also  a  mem- 
ber of  the  Committee  on  International  Relations. 

He  has  been  described  in  the  latest  addition  of  the  Almanac  of 
American  Politics  as  "one  of  the  most  respected  and  intellectually 
honorable  Members  of  the  House."  I  might  add  that  I  think  all  of 
us  on  this  panel  would  certainly  concur  in  that  description. 

He  is  a  veteran  of  World  War  II,  and  served  in  the  U.S.  Naval 
Reserve  for  over  20  years.  He  is  the  recipient  of  numerous  honors, 
awards,  and  honorary  degrees.  He  is  a  graduate  of  Greorgetown 
University  and  the  Loyola  University  School  of  Law.  He  is  one  of 
the  leading  authorities  in  the  House  on  the  issue  of  independent 
counsel  reform. 

Also  on  the  panel  as  Representatives,  this  very  first  panel  we 
have  this  morning,  is  Congressman  Jay  Dickey.  Congressman  Dick- 
ey has  represented  the  Fourth  District  of  Arkansas  since  1993.  He 
is  a  member  of  the  Committee  on  Appropriations.  Prior  to  being 
elected  to  Congress,  Congressman  Dickey  practiced  law  in  his 
hometown  of  Pine  Bluff  and  owned  a  local  restaurant  business.  He 
has  held  leadership  positions  in  a  number  of  community  organiza- 
tions. He  holds  bachelors  and  law  degrees  from  the  University  of 
Arkansas.  He  has  been  very  instrumental  in  organizing  this  hear- 
ing and  the  issues  that  we're  going  to  discuss  today  on  independent 
counsel. 

I  welcome  both  of  you.  Chairman  Hyde,  you  may  proceed. 

STATEMENT  OF  HON.  HENRY  J.  HYDE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ILLINOIS  AND  CHAIRMAN, 
COMMITTEE  ON  THE  JUDICIARY 

Mr.  Hyde.  Well  I  thank  you,  Mr.  Chairman,  for  that  fulsome  and 
even  extravagant  introduction,  but  I  am  most  grateful. 

If  I  could  get  Mr.  Schumer's  attention.  One  can  always  count  on 
my  good  friend  Charles  Schumer  for  a  provocative  presence.  He 
certainly   has   been   that  this   morning.   We   have   heard   serious 
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charges  against  the  independent  counsel  investigating  the  Presi- 
dent and  his  administration.  I  suppose  I  would  like  to  make  Ken 
Starr  the  issue  if  I  were  in  his  shoes.  We  do  have  the  number  three 
official  at  the  Department  of  Justice,  a  man  who  ran  the  Depart- 
ment for  a  substantial  portion  of  the  first  year  sitting  in  a  prison 
cell  as  we  speak,  because  of  Ken  Starr's  investigation. 

Second,  we  have  the  First  Lady  for  the  first  time  in  America's 
history  testifying  for  4  hours  before  a  Federal  grand  jury  because 
of  Ken  Starr's  investigation. 

Third,  we  have  the  current  Governor  of  Arkansas,  a  close  politi- 
cal associate  of  the  President  under  Federal  indictment  because  of 
Ken  Starr's  investigation.  Who  knows  where  his  investigation  will 
lead  in  the  months  ahead. 

So  if  I  were  a  White  House  strategist  or  a  partisan  Democrat,  or 
even  an  indifferent  Democrat,  I  guess  I  would  be — not  that  such 
creatures  exist — I  would  be 

Mr.  ScHUMER.  Match  the  number  of  indifferent  Republicans. 

Mr.  Hyde.  Yes.  I  would  be  tempted  to  make  Judge  Starr  the 
issue  and  draw  attention  away  from  alleged  corruption  in  Arkansas 
that  touches  the  administration. 

Judge  Starr,  Ken  Starr  is  a  man  of  the  highest  integrity.  I  think 
Judge  Mikva,  who  is  with  us  today,  will  vouch  for  that.  He  served 
with  Judge  Mikva  on  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
and  as  Solicitor  Greneral  to  the  United  States  during  the  Bush  ad- 
ministration. He  has  got  a  reputation  for  fairness,  civility,  and  hon- 
esty. As  Mr.  Schumer  mentioned,  Sam  Dash  of  Watergate  fame  is 
his  official  ethics  advisor.  He  has  approved  all  of  the  alleged  con- 
flict of  interest  issues  that  have  come  to  Mr.  Starr's  attention.  So 
I  hope  that  disposes  of  the  political  side  of  this  discussion  this 
morning. 

Thank  you,  Mr.  McCollum  and  members  of  the  Crime  Sub- 
committee for  holding  these  important  hearings.  This  is  precisely 
a  good  time  to  look  at  this  bill.  I  was  present  at  the  creation.  I  have 
always  had  an  abiding  interest  in  the  independent  counsel  statute. 
Our  governmental  system  depends  on  checks  and  balances.  I  think 
the  absence  of  adequate  checks  and  balances  in  this  area  is  felt 
rather  seriously.  I  think  this  is  an  ideal  time  to  look  at  it. 

As  you  may  recall  during  the  last  Congress,  we  engaged  in  a 
lengthy  and  often  times  contentious  debate  about  reauthorizing  the 
independent  counsel  statute.  Ultimately,  we  did  reauthorize  it  for 
5  years.  As  part  of  that  process  and  debate,  I  sponsored  the  Inde- 
pendent Counsel  Accountability  and  Reform  Act  of  1993,  legislation 
that  became  our  substitute,  the  Republican  substitute  when  this 
issue  was  considered  on  the  House  floor.  Unfortunately,  most  of  the 
needed  reforms  contained  in  that  bill  were  not  included  in  the  final 
reauthorization.  I  don't  intend  to  rehash  the  1993-94  struggle  in 
detail,  but  I  would  like  to  discuss  some  of  the  elements  that  I  be- 
lieve should  be  put  in  this  controversial  law. 

First  of  all,  the  1994  reauthorization  did  not  require  mandatory 
coverage  for  Members  of  Congress  under  the  independent  counsel 
law.  Instead,  whether  or  not  Members  of  Congress  are  covered  by 
the  statute  continues  to  be  a  matter  that  is  within  the  Attorney 
General's  case  by  case  discretion.  The  1994  act  did  include  a  new 
public  interest  standard  to  determine  applicability,  but  that  vague 
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subjective  standard  does  nothing  to  ensure  that  Members  of  Con- 
gpress  are  covered.  My  bill  specifically  included  Members  of  Con- 
gress  within  the  class  of  covered  persons  for  whom  a  preliminary 
investigation  is  mandatory  in  instances  where  Federal  criminal  law 
may  have  been  violated.  Consistent  with  the  Congressional  Ac- 
countability Act  that  we  passed  earlier  this  year,  we  should  not 
only  live  under  the  same  laws  as  ordinary  Americans,  but  also 
under  the  same  laws  as  other  policymaking  Government  officials. 

Do  you  wish  to  recess  while  we  all  go  voter 

Mr.  McCoLLUM.  Mr.  Chairman,  if  you  would  prefer  to  recess  and 
then  continue  your  statement  since  this  is  the  second  set  of  bells, 
then  I  think  it  probably  would  be  appropriate. 

Mr.  Hyde.  It  takes  some  of  us  a  little  longer  to  get  over  there 
than  others. 

Mr.  McCoLLUM.  I  understand.  Then  let  us  be  in  recess  until 
after  this  vote. 

[Recess.] 

Mr.  McCoLLUM.  The  hearing  of  the  Subcommittee  on  Crime  will 
come  back  to  order  again  after  our  recess  for  the  vote.  Unfortu- 
nately, we  probably  will  have  other  votes  during  the  course  of  this 
hearing  this  morning,  but  we'll  try  to  be  as  deliberate  as  we  can 
with  this. 

When  we  recessed,  Henry  Hyde  was  expressing  his  views  on  the 
independent  counsel  law. 

Chairman  Hyde,  you  may  continue. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

It  is  also  important  that  we  revisit  the  standards  contained  in 
this  law.  Under  the  independent  counsel  law,  the  Attorney  General 
first  begins  a  threshold  inquiry  to  determine  whether  a  preliminary 
investigation  is  justified.  If  so,  then  undertakes  a  preliminary  in- 
vestigation to  determine  whether  or  not  the  appointment  of  an 
independent  counsel  is  warranted. 

This  preliminary  investigation  must  begin  when  the  threshold  in- 
quiry finds  "information  sufficient  to  constitute  grounds."  That  a 
covered  person  "may  have  violated  any  Federal  criminal  law  other 
than  a  violation  classified  as  a  class  B  or  class  C  misdemeanor  or 
an  infraction." 

Many  believe  that  this  standard,  which  potentially  triggers  all 
the  provisions  of  the  independent  counsel  statute  is  far  too  low. 
Under  its  terms,  mere  allegations,  assertions,  rumor  or  hearsay 
still  require  the  time,  manpower,  and  resources  of  the  Justice  De- 
partment, which  must  be  expended  simply  to  conclude  the  nega- 
tive. Often,  allegations  of  criminal  activity  are  prompted  by  politi- 
cal motives  rather  than  real  facts.  We  should  require  more  real  evi- 
dence up  front,  firsthand  information  that  lends  credibility  to  the 
allegation  in  the  threshold  inquiry  stage  before  a  preliminary  in- 
vestigation must  be  undertaken. 

Once  a  preliminary  investigation  is  underway,  it  takes  on  a  polit- 
ical dynamic  that  makes  it  difficult  for  an  Attorney  General  to  call 
a  halt.  My  bill  would  have  allowed  the  Attorney  General  to  dispose 
of  frivolous  nonsubstantive  cases  earlier  in  the  process.  In  particu- 
lar, it  raised  the  standard  for  both  beginning  a  threshold  inquiry 
and  deciding  whether  a  threshold  inquiry  should  become  a  prelimi- 
nary investigation. 
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Under  its  terms,  the  Attorney  Greneral  would  undertake  a  thresh- 
old inquiry  only  when  there  is  specific  evidence  from  a  credible 
source  that  a  Federal  criminal  law  has  been  violated.  The  Attorney 
General  should  only  be  required  to  investigate  when  there  is  some 
actual  evidence  that  justifies  going  forward  with  a  threshold  in- 
quiry. If  the  information  received  is  so  speculative  or  of  such  ques- 
tionable veracity,  then  a  fruitless  investigation  should  not  be  un- 
dertaken. 

My  bill  also  provided — Vm  not  talking  about  the  present  legisla- 
tion which  Congressman  Dickey  has,  but  which  follows  my  bill  in 
the  last  session.  My  bill  provided  that  the  Attorney  General  could 
issue  subpoenas  for  documents  during  the  course  of  a  preliminary 
investigation.  The  1994  law  included  neither  of  these  reforms.  They 
should  De  adopted. 

My  bill  provided  for  the  appointing  division  of  the  court  to  set 
forth  a  more  definite  statement  of  the  independent  counsel's  pros- 
ecutorial jurisdiction.  It  further  limited  the  independent  counsel  to 
investigating  those  specific  violations  set  forth  in  the  statement 
and  any  others  directly  related  to  them.  The  1994  law  did  not  in- 
clude either  of  these  provisions. 

There  needs  to  be  greater  specificity  when  the  court  defines  the 
jurisdiction  of  an  individual  independent  counsel.  Initially,  the  divi- 
sion of  the  court  should  confine  the  jurisdictional  authority  to  the 
allegations  of  criminal  activity  that  gave  rise  to  the  request  for  the 
appointment  of  an  independent  counsel  in  the  first  place.  They 
should  specifically  and  precisely  define  the  exact  purpose  of  each 
investigation.  This  would  focus  the  investigation  where  it  belongs 
on  specific  persons  and  specific  alleged  crimes.  It  would  prevent 
open-ended  investigations  and  the  concomitant  waste  of  taxpayers 
money. 

An  appointment  as  independent  counsel  is  really  not  a  hunting 
license.  Of  course  when  an  independent  counsel  discovers  a  viola- 
tion outside  his  or  her  jurisdiction,  he  or  she  must  ask  either  for 
the  court  to  expand  their  jurisdiction,  and  that's  certainly  in  order, 
to  go  in  and  move  for  an  expansion,  or  refer  the  new  matter  to  the 
Department  of  Justice. 

Another  item  of  particular  importance  to  me  as  a  former  member 
of  the  Select  Committee  on  Intelligence,  is  the  treatment  of  classi- 
fied information  during  these  investigations.  An  independent  coun- 
sel is  akin  to  a  prosecutor.  It  is  not  his  or  her  function  to  determine 
appropriate  classifications  of  documents  or  evidence.  In  fact,  an 
independent  counsel  has  no  competence  to  do  so,  since  he  or  she 
can't  possibly  know  what  might  compromise  Government  security. 
These  are  matters  outside  the  purview  of  their  expertise  and  their 
jurisdiction.  They  should  handle  classified  information  in  the  same 
secure  manner  as  any  other  Federal  officer  or  employee,  and  not 
second  guess  decisions  made  by  persons  charged  with  the  respon- 
sibility to  maintain  our  national  security. 

The  1994  law  ultimately  did  include  language  that  requires  an 
independent  counsel  to  follow  Justice  Department  procedures  relat- 
ing to  classified  information,  but  despite  documented  abuses  in  this 
area,  the  law  did  not  address  the  appropriate  sanction  for  a  viola- 
tion of  this  provision.  I  continue  to  believe  that  such  behavior 
should  potentially  be  grounds  for  removal.  More  broadly,  I  continue 
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to  believe  that  an  independent  counsel  should  follow  all  Justice  De- 
partment prosecutorial  standards  and  policies  at  all  times  during 
the  course  of  their  investigation. 

My  bill  provided  for  a  number  of  controls  on  the  unchecked 
spending  of  independent  counsels.  One  of  these  was  to  provide  that 
the  independent  counsel  be  reappointed  every  2  years  and  that  he 
or  she  be  required  to  seek  a  specific  appropriation  for  any  work  be- 
yond the  second  year.  The  1994  law  aid  provide  for  reappointment 
after  the  second  year,  the  fourth  year,  and  every  year  thereafter. 
But  it  did  not  provide  for  periodic  appropriations.  Such  a  change 
in  the  appropriations  requirements  would  result  in  more  consistent 
and  effective  oversight  by  both  the  division  of  the  court  and  Con- 
gress. 

My  bill  provided  for  other  cost  controls  on  pay  of  the  staff  and 
reimbursement  of  travel  expenses.  Although  the  1994  law  ad- 
dressed these  topics  to  some  degree,  I  believe  this  aspect  of  the  law 
could  still  be  improved  as  well.  The  subjects  of  independent  counsel 
investigations  are  generally  individuals  with  limited  resources. 
Whereas  the  independent  counsel  has  nearly  limitless  resources 
with  which  to  investigate  the  subject. 

My  bill  contains  several  provisions  aimed  at  achieving  a  more  eq- 
uitable balance  between  the  parties.  First,  it  allowed  the  subject  to 
petition  the  appointing  division  of  the  court  for  an  end  to  the  inves- 
tigation. Second,  it  allowed  the  subject  to  seek  attorney's  fees,  not 
only  when  he  or  she  was  not  indicted,  but  also  when  he  or  she  pre- 
vailed at  trial  or  on  appeal.  Finally,  my  bill  provided  for  job  protec- 
tions for  subjects  of  an  investigation  while  the  investigation  was 
pending.  I  believe  each  of  these  steps  would  provide  greater  bal- 
ance and  infuse  fundamental  fairness  into  the  process. 

In  conclusion,  let  me  say  that  this  is  a  law  still  in  need  of  repair. 
I  commend  the  subcommittee  for  reopening  this  debate.  I  commend 
Congressman  Dickey  for  picking  up  the  ball  and  running  with  it. 
I  look  forward  to  working  with  you  on  this  important  issue. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Hyde  follows:] 

Prepared  Statement  of  Hon.  Henry  J.  Hyde,  a  Representative  in  Congress 
From  the  State  of  Illinois,  and  Chairman,  Committee  on  the  Judicl\ry 

Thank  you.  Chairman  McCollum  and  members  of  the  Crime  Subcommittee. 

As  many  of  you  will  recall,  during  the  103rd  Congress,  we  engaged  in  a  lengthy 
and  often  contentious  debate  about  reauthorizing  the  independent  counsel  statute. 
Ultimately,  we  did  reauthorize  the  law  for  five  years  by  enacting  Public  Law  103- 
270. 

As  part  of  that  process  and  debate,  I  sponsored  the  Independent  Counsel  Account- 
ability and  Reform  Act  of  1993  (H.R.  3545) — legislation  that  became  the  Republican 
substitute  when  this  issue  was  considered  on  the  House  Floor. 

Unfortunately,  however,  most  of  the  needed  reforms  contained  in  that  bill  were 
not  included  in  the  final  reauthorization  legislation.  I  do  not  intend  to  rehash  the 
1993-94  struggle  in  detail  with  you,  but  I  would  like  to  discuss  some  of  the  ele- 
ments that  I  believe  should  be  put  in  this  controversial  law. 

CONGRESSIONAL  COVERAGE 

First  of  all,  the  1994  reauthorization  did  not  require  mandatory  coverage  for 
Members  of  Congress  under  the  Independent  Counsel  law.  Instead,  whether  or  not 
Members  of  Congress  are  covered  by  the  statute  continues  to  be  a  matter  that  is 
within  the  Attorney  General's  case-by-case  discretion.  The  1994  Act  did  include  a 
new  "public  interest"  standard  to  determine  applicability,  but  that  vague,  subjective 
standard  does  nothing  to  ensure  that  Members  of  Congress  are  covered.  My  bill  spe- 
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cifically  included  Members  of  Congress  within  the  class  of  covered  persons  for  whom 
a  preliminary  investigation  is  mandatory,  in  instances  where  a  federal  criminal  law 
may  have  been  violated.  Consistent  with  the  Congressional  Accountability  Act  we 
passed  earlier  this  year,  I  thirdc  we  should  not  only  live  under  the  same  laws  as 
ordinary  Americans,  but  also  under  the  same  laws  as  other  policy-making  govern- 
ment ofiicials. 

EARLIER  DISPOSITION  OF  CASES 

It  is  also  important  that  we  revisit  the  standards  contained  in  this  law.  Under 
the  Independent  Counsel  law,  the  Attorney  General  first  begins  a  threshold  inquiry 
to  determine  whether  a  "preliminary  investigation"  is  justified  and,  if  so,  then  un- 
dertakes a  "preliminary  investigation"  to  determine  whether  or  not  the  appointment 
of  an  independent  counsel  is  warranted.  This  preliminary  investigation  must  begin 
when  the  threshold  inauiry  finds  "information  sufficient  to  constitute  grounds"  that 
a  covered  person  "fnay  nave  violated  any  Federal  criminal  law  other  than  a  violation 
classified  as  a  Class  B  or  Class  C  misdemeanor  or  an  infraction."  28  U.S.C.  §  591(a). 

Many  believe  that  this  standard,  which  potentially  triggers  all  the  provisions  of 

Independent  Counsel  statute,  is  far  too  low.  Under  its  terms,  mere  "allegations,  as- 
sertions, rumor  or  hearsay  still  require  that  the  time,  manpower,  and  resources  of 
the  Justice  Department  must  be  expended  simply  to  conclude  the  negative.  Often 
allegations  of  criminal  activity  are  prompted  by  political  motives  rather  than  real 
facts. 

We  should  require  more  real  evidence  "up  front"— firsthand  information  that 
lends  credibility  to  the  allegation — in  the  threshold  inquiry  stage  before  a  prelimi- 
nary investigation  must  be  undertaken.  Once  a  preliminary  investigation  is  under- 
way, it  takes  on  a  political  dynamic  that  makes  it  difficult  for  an  Attorney  General 
to  call  a  halt. 

My  bill  would  have  allowed  the  Attorney  General  to  dispose  of  frivolous,  non-sub- 
stantive cases  earlier  in  the  process.  In  particular,  it  raised  the  standard  for  both 
beginning  a  threshold  inquiry  and  deciding  whether  a  threshold  inquiry  should  be- 
come a  preliminary  investigation. 

Under  its  terms,  the  Attorney  General  would  undertake  a  threshold  inquiry  only 
when  there  is  "specific  evidence"  from  a  "credible  source"  that  a  federal  criminal  law 
has  been  violated.  The  Attorney  General  should  only  be  required  to  investigate 
when  there  is  some  actual  evidence  that  justifies  going  forward  with  a  threshold  in- 
auiry. If  the  information  received  is  so  speculative,  or  of  such  questionable  veracity, 
tnen  a  fruitless  investigation  should  not  be  undertaken. 

My  bill  also  provided  that  the  Attorney  General  could  issue  subpoenas  for  docu- 
ments during  the  course  of  a  preliminary  investigation.  The  1994  law  included  nei- 
ther of  these  reforms,  and  they  should  be  adopted. 

PROSECUTORIAL  JURISDICTION 

My  bill  provided  for  the  appointing  division  of  court  to  set  forth  a  more  definite 
statement  of  the  independent  counsel's  prosecutorial  jurisdiction.  It  further  limited 
the  independent  counsel  to  investigating  those  specific  violations  set  forth  in  the 
statement  and  any  others  directly  related  to  them.  The  1994  law  did  not  include 
either  of  these  provisions. 

There  needs  to  be  greater  specificity  when  the  court  defines  the  iurisdiction  of  an 
individual  independent  counsel.  Initially,  the  division  of  the  court  snould  confine  the 
jurisdictional  authority  to  the  allegations  of  criminal  activity  that  gave  rise  to  the 
request  for  the  appointment  of  an  independent  counsel  in  the  first  place.  They 
should  specifically  and  precisely  define  the  exact  purpose  of  each  investigation.  This 
would  focus  the  investigation  where  it  belongs — on  specific  persons  and  specific  al- 
leged crimes.  It  would  prevent  open-ended  investigations  and  the  waste  of  tax- 
payers' money.  Of  course,  when  an  independent  counsel  discovers  a  violation  outside 
of  nis  or  her  jurisdiction,  he  or  she  must  either  ask  the  court  for  an  expansion  of 
jurisdiction  or  refer  the  new  matter  to  the  Department  of  Justice. 

CLASSIFIED  INFORMATION  AND  OTHER  DOJ  POLICIES 

Another  item  of  particular  importance  to  me  as  a  former  member  of  the  Select 
Committee  on  Intelligence  is  the  treatment  of  classified  information  during  these  in- 
vestigations. An  independent  counsel  is  a  prosecutor.  It  is  not  his  or  her  function 
to  determine  appropnate  classifications  of  documents  or  evidence.  In  fact,  an  inde- 
pendent counsel  has  no  competence  to  do  so  since  he  or  she  can't  possibly  know 
what  might  compromise  government  security.  These  are  matters  outside  the  pur- 
view of  their  expertise  and  their  jurisdiction.  They  should  handle  classified  informa- 
tion in  the  same,  secure  manner  as  any  other  federal  officer  or  employee  and  not 
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second-guess  decisions  made  by  persons  charged  with  the  responsibility  to  maintain 
our  national  security. 

The  1994  law  ultimately  did  include  language  that  requires  an  independent  coun- 
sel to  follow  Justice  Department  procedures  relating  to  classified  information.  But, 
despite  documented  abuses  in  this  area,  the  law  did  not  address  the  appropriate 
sanction  for  a  violation  of  this  provision.  I  continue  to  believe  that  such  behavior 
should  potentially  be  grounds  for  removal. 

More  broadly,  I  continue  to  believe  that  an  independent  counsel  should  follow  all 
Department  of  Justice  prosecutorial  standards  and  policies  at  all  times  during  the 
course  of  their  investigation. 

COST  CONTROLS 

My  bill  provided  for  a  number  of  controls  on  the  unchecked  spending  of  independ- 
ent counsels.  One  of  these  was  to  provide  that  the  independent  counsel  be  re- 
appointed every  two  years  and  that  he  or  she  be  required  to  seek  a  specific  appro- 
priation for  any  work  beyond  the  second  year. 

The  1994  law  did  provide  for  reappointment  after  the  2nd  year,  the  4th  year,  and 
every  year  thereafter,  but  it  did  not  provide  for  periodic  appropriations.  Such  a 
change  in  the  appropriations  requirements  would  result  in  more  consistent  and  ef- 
fective oversight  by  both  the  division  of  the  court  and  the  Congress. 

My  bill  also  provided  for  other  cost  controls  on  the  pay  of  the  staff  and  the  reim- 
bursement of  travel  expenses.  Although  the  1994  law  addressed  these  topics  to  some 
degree,  I  believe  this  aspect  of  the  law  could  still  be  improved,  as  well. 

EMPOWERMENT  OF  SUBJECTS 

The  subjects  of  independent  counsel  investigations  are  generally  individuals  with 
limited  resources,  whereas  the  independent  counsel  has  nearly  limitless  resources 
with  which  to  investigate  the  subject.  My  bill  contained  several  provisions  aimed  at 
achieving  a  more  equitable  balance  between  the  parties.  First,  it  allowed  the  subject 
to  petition  the  appointing  division  of  the  court  for  an  end  to  the  investigation.  Sec- 
ona,  it  allowed  the  subject  to  seek  attorneys'  fees  not  only  when  he  or  she  was  not 
indicted,  but  also  when  he  or  she  prevailed  at  trial  or  on  appeal.  Finally,  my  bill 
provided  for  job  protections  for  subjects  of  an  investigation  while  the  investigation 
was  j>ending.  I  believe  each  of  these  steps  would  provide  greater  balance  and  infijse 
fundamental  fairness  into  the  process. 

In  conclusion,  let  me  say  that  this  is  a  law  still  in  need  of  a  repair  job  and  I  com- 
mend the  Subcommittee  for  re-opening  this  debate.  I  look  forward  to  working  with 
you  on  this  important  issue. 

Mr.  McCoLLUM.  Thank  you  very  much,  Chairman  Hyde. 
Mr,  Dickey,  you  may  proceed.  We'll  put  your  entire  testimony  in 
the  record. 

STATEMENT  OF  HON.  JAY  DICKEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ARKANSAS 

Mr.  Dickey.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. Nine  hundred  and  seventy-eight  thousand  dollars  a  month.  I'll 
say  it  again.  Nine  hundred  and  seventy-eight  thousand  dollars  a 
month  is  what  we  are  spending  on  the  Whitewater  investigation 
right  now.  We  haven't  reached  a  trial.  We  haven't  reached  the 
heavy  part  of  the  expenditures,  in  my  opinion,  that  we  know  are 
the  legal  costs.  But  we've  got  $978,000. 

I  am  a  member  of  the  Appropriations  Committee.  We  are  telling 
people  no  all  the  time.  We  are  saying  no,  you  cannot  have  this,  no 
you  cannot  have  that  because  of  our  budget  constraints.  Yet  we  are 
spending  $25  million  and  more  on  the  Whitewater  investigation 
at$978,000  a  month.  There  has  got  to  be  a  reference  somewhere  to 
a  cost  benefit  relationship. 

I  am  not  qualified  to  talk  about  a  lot  of  things  compared  to  the 
next  panel  and  compared  to  Mr.  Hyde.  I  am  privileged  though  to 
tell  you,  the  only  credential  I  do  have.  It  is  because  I  agree  with 
Mr.  Hyde.  Back  in  1994,  I  was  one  of  56  who  voted  against  this 
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statute.  I  knew  that  something  inherently  was  wrong  with  it  from 
an  expenditure  standpoint.  It  was  wasteful.  It  was  difficult  for  us 
to  keep  our  eye  on  the  budget  matters  and  say  yes,  but  the  inde- 
pendent counsel  is  in  fact  open  to  spend  whatever  it  wants  to.  That 
is  a  different  story. 

What  we  are  doing  is  we  are  encouraging  the  appetite  for  scandal 
and  destroyed  lives  in  America  with  this.  We  are  encouraging  peo- 
ple to  gain  name  recognition  with  public  funds  as  independent 
counsel.  We  are  getting  to  where  we  are  feeding  on  this  thing  more 
and  more  and  more.  We  are  going  to  end  up  having  to  have  an 
independent  counsel  to  investigate  the  independent  counsels. 

So  what  I  am  saying  is  that  we've  got  something  that  is  running 
amuck.  If  it  hadn  t  been  for  Mr.  Hyde's  leadership,  we  probably 
wouldn't  be  looking  at  it  today.  If  it  wasn't  for  the  fact  that  you 
all  think  that  the  American  people  should  hear  about  this,  we 
wouldn't  probably  have  a  forum.  So  I  am  thankful  for  that. 

I'd  like  for  you  all  to  look  at  the  chart,  if  you  can  or  if  you  care, 
if  you  can  see  that  far.  We've  got  it  pretty  far  away.  I  want  you 
to  see  at  the  bottom  of  that  line  is  $95  million.  That  is  what  has 
been  spent  on  independent  counsels  up  to  March  31,  1995.  We  are 
now  at  $112  to  $115  million  that  we've  spent.  Let's  look  at  some 
of  these.  Remember,  the  only  qualification  I  have  is  to  point  oufe  the 
amount  of  money  we're  spending  and  what  we  are  getting  for  it. 

Adams  is  the  first  one.  That  is  the  HUD  Pierce-Watt  investiga- 
tion, James  Watt.  We  have  spent  $23  million  on  that  investigation. 
It  is  still  going.  Mr.  Watt  was  charged  with  25  felony  counts.  They 
were  all  disposed  of  with  one  misdemeanor  charge,  one  mis- 
demeanor charge. 

We  have  the  expenditure  of  Mr.  Walsh  on  Iran-Contra  of  $47 
million.  When  he  quit,  and  when  he  said  no  more,  he  was  in  the 
high  30's.  Money  has  been  added  to  that  since  then.  It  is  going  on 
and  on  and  on,  and  even  today  there  is  some  dribbling  amounts 
that  come  in.  But  I  think  if  you  ask  him  how  much  he's  spent,  he'd 
say  $35  million  or  something  like  that.  It's  not  $47  million  because 
of  interpretations  about  pensions  and  about  benefits  that  are  com- 
ing in  because  it's  the  executive  branch.  It  is  absolutely  out  of  con- 
trol. 

We  can't  have  any  conscience  if  we  continue  to  have  a  statute 
that  is  running  like  this,  without  any  controls  whatsoever.  We  can't 
have  any  fiscal  conscience,  let  me  tell  you  this.  What  are  the  cost 
benefits?  We  have  to  work  on  that  with  EPA.  We  have  to  go 
through  agony,  trying  to  explain  to  those  people  who  believe  the 
EPA  should  just  go  and  spend  just  like  this  too.  If  we  are  doing 
it  with  them  and  we're  moving  in  that  direction,  we  ought  to  move 
in  this  direction.  We  shouldn't  be  fearful  of  what  the  consequences 
might  be,  because  we're  going  to  have  to  answer  to  our  children 
and  our  grandchildren  if  we  keep  spending  like  this. 

If  this  is  an  example,  we're  going  to  take  freedoms  away  from 
those  people  who  follow  us  in  the  next  generations.  We're  going  to 
take  freedoms  away,  not  counting  what  freedoms  are  taken  away 
right  now,  just  witn  innuendos  and  statements  like  this  and  press 
conferences,  and  just  mentioning  somebody's  name.  It's  like  the 
McCarthy  thing  in  a  way.  But  I  think  we've  got  to  look  at  it  from 
a  very  serious  standpoint. 
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There  are  some  other  things  I  want  to  mention  briefly.  We  want 
some  amendments  to  go  into  this  bill.  We  think  any — and  this  is 
after  a  lot  of  thought — any  ongoing  investigations  right  now  should 
not  be  subject  to  this  bill.  What  we  are  trying  to  do  with  the  bill, 
to  go  back  over  it,  is  we  are  trying  to  bring  this  within  the  appro- 
priation process  after  2  years.  Every  independent  counsel  who  is 
appointed  from  this  point  forward,  or  from  the  point  when  this  is 
passed  and  signed  into  law,  would  have  2  years  and  they  could 
spend  all  the  money  they  want.  All  they  would  have  to  do  is  report 
monthly  the  amount,  not  what,  but  the  amount.  But  then  after  2 
years,  they  would  have  to  come  into  the  appropriation  process. 
That  means  having  a  budget. 

I  want  to  mention  one  budget  that  I  think  is  pretty  significant. 
The  Public  Integrity  Section  of  the  Attorney  General's  Office  has  a 
job  investigating  all  the  judges  and  the  judicial  people  of  the  Unit- 
ed States  and  all  the  system.  They  have  got  a  budget  of  $3.5  mil- 
lion. No  one  has  come  up  and  said,  "Well  for  heaven  sakes,  that's 
not  enough  money.  We  need  to  spend  more."  So  we  can  do  inves- 
tigative work  within  a  budget.  I  think  we  are  compelled  to  do  it  in 
this  case. 

We  have  also  a  number  of  years — let's  see.  Also  one  other  thing 
we — ^two  other  things  we  want  to  do.  We  want  to  amend  this  so 
that  there  will  be  no  final  report.  We  found  that  the  final  report 
of  independent  counsel  can  be  abused,  and  it  can  be  harmful.  Now 
there  are  going  to  be  differences  on  the  next  panel  on  this  issue. 
But  the  final  report  again,  is  an  expenditure  that  is  rehashing  and 
recasting  and  revising  what  has  occurred.  We  have  a  situation 
where  we  have  independent  counsels  set  up  so  that  we  by  the  way 
it's  established,  we're  going  to  have  somebody  on  the  opposite  polit- 
ical spectrum  from  the  person  who  is  being  investigated.  I  guess 
the  Nation  requires  that.  How  else  can  you  be  independent,  if 
you're  not  independent  of  the  person  you  are  investigating.  That  is 
one  way  that  we  go  by  it. 

But  this  final  report  just  gives  them  a  chance  to  finally  say  some- 
thing, to  finally  go  into  what  is  being  done,  and  to  get  in  any  parts 
and  comments  that  need  to  be  made.  That  is  fine  if  you  want  to 
do  politics,  but  it's  not  fine  when  you  start  talking  about  fiscal  re- 
sponsibility. 

We  also  want  no  outside  employment  as  far — we're  going  to 
amend  the  bill  so  we  have  no  outside  employment.  We  have  to 
worry  about  the  conflict  in  the  first  place.  We  go  to  extremes  to  get 
people  who  are  opposite  from  the  people  they  are  investigating. 
There  should  be  no  outside  employment,  again  from  the  money 
standpoint.  Now  you'll  hear  it  from  other  standpoints,  but  outside 
employment  is  going  to  take  time  away  from  concluding  the  inves- 
tigation. So  again,  we  have  money  being  used  in  the  delays  that's 
caused  by  outside  employment,  putting  aside  the  fact  that  there 
might  be  a  conflict  of  interest. 

Well  this  bill,  what  we  are  asking  you  to  do,  in  conclusion,  is  to 
mark  this  bill  up,  make  the  amendments,  add  the  amendments 
that  you  say,  pass  it  to  the  full  committee,  and  then  to  the  House. 
Then  let's  see  what  we  can  do  in  the  Senate.  I  want  to  do  whatever 
I  can.  I  pledge  whatever  I  can  do  so  that  we  can  have  a  vote  on 
this  for  the  American  people. 
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Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Dickey  follows:] 

Prepared  Statement  of  Hon.  Jay  Dickey,  a  Representative  in  Congress  From 

THE  State  of  Arkansas 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  holding  this  im- 
portant hearing  on  a  very  timely  subject. 

I  was  one  of  56  who  voted  against  the  Independent  Counsel  reauthorization  in 
1994  because  it  appeared  that  we  were  giving  too  much  authority  without  requiring 
accountability.  I  aid  vote  for  a  bill  proposed  oy  Chairman  Hyde  almost  identical  to 
H.R.  892,  which  is  the  subject  of  this  hearing. 

Many  distinguished  persons  will  voice  their  concerns  to  your  committee  about  the 
Independent  Counsel  statute.  Because  they  have  more  direct  experience  and  exper- 
tise on  this  subject  than  I,  my  purpose  today  is  to  talk  about  only  one  facet  of  this 
problem;  i.e.,  the  appropriation  problems  that  the  current  statute  presents. 

The  budget  crunch  that  this  Congress  has  inherited  after  decades  of  undisciplined 
spending  has  forced  us  to  make  some  really  tough  choices.  One  in  particular  is  wor- 
thy of  mentioning  as  a  parallel  to  the  Indepenaent  Counsel  problem;  the  spending 
by  the  Environmental  Protection  Agency  (EPA).  In  our  quest  to  find  some  way  to 
balance  the  budget  and  force  this  agency  to  join  in  the  effort  to  be  more  efficient, 
we've  adopted  a  cost/benefit  justification  rule.  This  simply  means  that  a  regulation 
must  be  able  to  state  its  benefit  in  relationship  to  its  cost.  Efforts  to  restrict  spend- 
ing at  the  EPA  are  being  met  with  hysterical  doom  and  gloom  predictions  and  gen- 
eralizations designed  to  play  on  emotions  and  to  try  to  establish  the  idea  that  the 
EPA  can  do  no  wrong,  is  never  guilty  of  excess  and  should,  in  fact,  be  untouchable 
in  the  budgetary  process. 

Here  we  have  a  similar  problem:  who  would  dare  challenge  the  expenditures  of 
the  Independent  Counsel?  Also,  who  out  there  is  going  to  stand  up  and  ask  for  a 
cost/benefit  analysis?  This  bill  tries  to  do  just  that  and  I  believe  in  a  moderate  way. 

According  to  General  Accounting^Office  (GAO)  reports,  over  $95,000,000  has  been 
spent  on  this  statute  since  1985.  This  sum  counts  expenditures  through  the  end  of 
March,  1995.  If  we  add  the  monies  spent  since  last  March,  this  figure  would  far  ex- 
ceed $100,000,000. 

Lawrence  Walsh's  reign  alone  in  the  Iran-Contra  investigation  cost  the  taxpayers 
$47,000,000,  including  unbelievably,  the  payment  of  retirement  benefits  for  tem- 
porary employees!  This  does  not  include  the  cost  of  tying  up  the  courts  for  years 
and  years  nor  the  costs  to  people  who  were  wrongfully  charged  and  had  to  defend 
themselves. 

To  date,  the  Whitewater  independent  counsel  investigation  has  cost,  the  best  we 
can  determine,  around  $25,000,000  and  still  counting.  GAO  reports  indicate  that  the 
monthly  rate  for  Whitewater  Independent  Counsel  spending  is  $978,000  through 
March  31,  1995.  If  this  spending  pace  continues,  Whitewater  could  eclipse  Iran- 
Contra  as  the  grand  daddy  of  all  Independent  Counsel  investigations.  What  benefits 
have  we  received  from  all  this?  How  many  convictions?  Has  it  been  worth  it? 

I  have  met  the  ire  of  some  constituents  back  home  when  posing  this  question  on 
a  talk  show.  I  know  there  are  sincere  people  who  believe  that  we  must  go  all  the 
way  with  White  water  since  so  many  qjuestions  remain  unanswered.  However,  how 
much  money  should  we  allocate  to  this  endeavor — $50  million,  $500  million,  any 
ideas?  More  important,  where  should  we  go  to  get  these  dollars  and  whose  budget 
should  be  cut  to  provide  the  funds? 

The  negatives  that  have  come  from  the  Independent  Counsel  expenditures,  to 
name  a  few,  are  as  follows:  (a)  whetting  the  appetite  of  an  element  in  our  society 
which  feeds  on  scandal  and  destroyed  lives;  (b)  giving  a  tool  to  whatever  party  is 
not  occupying  the  White  House  to  pound  away  in  hopes  of  making  political  points 
and  reoccupying  it;  (c)  spending  money  in  an  area  that  benefits  only  lawyers,  politi- 
cians and  the  media,  while  at  the  same  time  being  unable  to  provide  money  for 
more  worthy  programs;  (d)  making  it  almost  impossible  for  us  to  be  credible  when 
saying  to  other  agencies  that  they  must  abide  by  the  appropriation  process  when 
the  Independent  Counsel  statute  says  spend  as  much  as  you  like  for  as  long  as  you 
like;  (e)  allowing  Independent  Counsel  to  attack  whole  industries;  adding  to  an  al- 
ready overwhelming  cost  of  doing  business  caused  by  governmental  requirements 
and  interferences;  and  (0  conclusively  giving  to  our  young  aspiring  citizen-politi- 
cians proof  positive  that  they  should  opt  out  of  public  service,  lest  they  be  attacked 
and  destroyed  financially,  personally,  politically  and  perhaps  even  spiritually. 

No  individual  or  industry  can  withstand  the  scrutiny  of  such  an  investigation. 
This  is  particularly  true  when  Independent  Counsel  are  allowed  to  comment  on  the 
evidence  at  the  end  of  the  investigation;  a  person  or  industry's  reputation  can  be 
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brought  into  the  fray  without  an  opportunity  to  defend  the  accusations,  even  if  there 
have  been  no  convictions  or  indictments. 

Because  such  pronouncements  are  conunonplace  in  this  environment,  we  are  con- 
templating putting  a  restriction  in  the  bill  to  limit  access  by  an  Independent  Coun- 
sel to  the  press.  There  could  be  a  connection  between  all  tne  media  attention  that 
an  Independent  Counsel  can  demand  and  his  or  her  orchestrating  the  ongoing  na- 
ture of  the  investigation.  I  also  believe  that  the  requirement  that  a  final  report  be 
filed  by  an  Independent  Counsel  should  be  eliminated. 

Preventing  outside  worit  by  an  Independent  Counsel  will  be  discussed  by  others 
on  a  conflict  or  ethics  level.  There's  a  practical  effect  that  needs  to  be  considered: 
If  one  serving  as  Independent  Counsel  knows  that  he  or  she  must  complete  the  in- 
vestigation before  he  or  she  can  go  back  to  a  regular  source  of  income,  there  is  a 
greater  chance  that  the  job  will  fit  a  tighter  time  schedule.  This,  of  course,  usually 
leads  to  less  money  spent. 

One  last  thing:  The  investigations  that  are  presently  ongoing  should  not  be  af- 
fected by  this  bill — for  obvious  reasons. 

I  am  asking  you  to  mark  up  this  bill,  pass  it  out  of  this  subcommittee  and  the 
fuU  committee  and  then  help  us  pass  it  on  the  floor  of  the  House.  I  look  forward 
to  working  with  you  and  would  be  happy  to  answer  any  questions. 
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Pebruazy  28,  1996 

The  Honorable  Jay  Dickey 
U.S.  House  o£  Representatives 
Hashingrton,  D.C.  20S15 

Dear  CongresEman  Dickey: 

This  ie  in  response  to  your  letter  inviting  the  Department's 
views  on  a  bill  you  have  introduced,  H.R.  892.   Your  bill  would 
make  substantial  changes  in  the  procedures  now  in  place  pursuant 
to  the  Independent  Counsel  Reauthorization  Act  of  1994  .   while  we 
understand  the  issues  and  concerns  that  led  you  to  propose  this 
legislation,  the  Department  of  Justice  is  unable  to  support  your 
bill  at  this  time,  though  we  believe  that  some  of  these  issues 
will  warrant  careful  study  in  coming  months  and,  perhaps, 
remedial  legislation  in  the  future. 

As  you  are  aware,  the  Act  was  reauthorized  less  than 
two  years  ago,  following  careful  consideration  of  the  provisions 
of  the  old  Act  that  needed  reform,  including  many  of  the  problems 
that  apparently  concern  you.   These  issues  were  the  subject  of 
considerable  study,  and  led  to  specific  legislative  solutions. 
The  solutions  adopted  by  Congress  in  1994  in  response  to 
perceived  problems  in  the  law  are  still  in  their  infancy  and 
without  a  fully  developed  track  record.   It  is  our  view  that  it 
is  premature  to  revisit  these  issues  now. 

The  Act  will  expire  and  require  reauthorization  in  1999.   At 
that  time,  we  will  have  sufficient  experience  with  the  1994  Act 
to  permit  informed  debate  about  the  present  law  and  whether 
further  changes  are  needed.   Given  the  delicate  constitutional 
balance  of  the  Act  and  the  extreme  sensitivity  of  matters  handled 
under  it,  it  is  our  recommendation  that  any  changes  to  the  Act 
should  be  drafted  with  great  care  and  carefully  considered;  we  do 
not  believe  that  piecemeal  amendments  to  deal  with  perceived 
individual  problems  in  the  administration  of  the  Act  are 
appropriate.   It  is  our  opinion,  after  nearly  two  decades  of 
experience  with  the  Act,  that  most  such  problems  are  isolated 
occurrences,  and  do  not  support  revision  of  the  complicated 
balance  of  responsibilities  under  the  Act .   To  the  extent  that 
procedural  problems  are  identified  and  confirmed  through 
experience,  corrections  need  to  be  xindertaken  with  the  framework 
of  the  entire  Act  in  mind. 
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In  addition  to  these  general  views,  we  do  have  specific 
comments  about  many  of  the  provisions  contained  in  your  bill. 

Section  2:  Extension 

This  section  --  which  on  its  face  merely  changes  the  name  of 
the  Act  in  the  existing  legislation  --  has  the  effect  of 
restarting  the  five-year  reauthorization  period.   If  it  is  your 
intent  that  this  legislation  serve  as  a  substitute  for  the 
reauthorization  that  otherwise  would  have  occurred  in  1999,  we 
suggest  that  the  extensive  hearings  and  study  of  experience  under 
the  current  Act  that  have  supported  previous  proposals  for  change 
in  the  course  of  reauthorization  are  needed  first.   This  process 
should  include  an  examination  of  Congress's  views  on  how  its 
greatly  expanded  oversight  role  has  functioned,  and  the  Special 
Division's  observations  on  how  its  role  has  changed  under  the 
1994  Reauthorization,  though  we  believe  those  changes  have  been 
in  effect  for  too  short  a  period  for  meaningful  observation  now. 

gection  3:   Basis  for  Preliminary  Investigation 

This  section  makes  extensive  changes  to  the  processes  under 
which  preliminary  investigations  are  initiated.   The  current 
provisions  have  been  carefully  crafted  through  the  course  of 
years  of  experience  with  the  Act.   While  the  Department  believes 
that  lingering  problems  exist,  as  mentioned  below,  we  do  not 
understand  the  basis  for  the  proposals  in  Section  3  .   We  are 
unaware  of  any  problems  in  the  initiation  of  preliminary 
Investigations  that  would  be  solved  by  this  proposal,  and  indeed 
believe  that  the  language  proposed  would  significantly  and 
unnecessarily  complicate  the  process . 

Under  the  current  Act,  during  the  initial  inquiry  period, 
the  Department  has  30  days  to  assess  the  information  it  has 
received  amd  determine  whether  a  preliminary  investigation  is 
necessary;  the  only  issue  to  be  considered  at  this  point  is 
whether  the  allegation  and  the  information  in  support  of  the 
allegation  is  sufficiently  "specific  and  credible*  to  warrant 
further  investigation.   The  purpose  of  the  initial  inquiry  is  to 
weed  out  patently  frivolous  and  unsubstantiated  generalized 
allegations,  to  avoid  the  Department's  being  forced  to  commit 
resources  to  Investigate  zm  allegation,  for  example,  that  a 
certain  covered  person  is  a  crook.   While  not  perfect,  the 
standard  approximates  the  ordinary  appraisal  any  prosecutor  would 
give  to  information  that  comes  to  his  or  her  attention  in 
deciding  whether  an  investigation  should  be  initiated. 

The  Department  objects  to  your  proposed  change  on  three 
grounds.   First,  the  bill  substantially  reduces  the  amount  of 
time  the  Department  has  to  conduct  an  initial  inquiry.   This 
eliminates  one  of  the  most  useful  improvements  achieved  in  the 
1994  Reauthorization,  which  lengthened  the  initial  inquiry  period 
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to  30  days.   Second,  your  proposal  recjuires  that  the  Department 
do  what  would  amount  to  a  full-fledged  factual  Investigation  in 
the  shortened  time  period  in  order  to  evaluate  the  "sufficiency 
of  the  evidence."   This  is  a  new  phrase  in  the  Act,  and  while  its 
meaning  is  not  clear,  it  seems  to  confuse  the  initial  inquiry 
stage  with  the  preliminary  investigation  stage,  during  which 
evidence  is  gathered  and  weighed.   Presumably,  since  it  changes 
the  former  standard,  the  intent  is  to  change  the  grounds  on  which 
the  Attorney  General  is  to  reach  her  decision.   Finally,  your 
proposed  change  has  the  potential  to  block  investigation  of 
matters  into  which  inquiry  should  be  made. 

The  increase  in  the  initial  inquiry  period  from  15  to  30 
days  has  proven  to  be  an  extremely  beneficial  change  that  permits 
sufficient  time  for  decision  makers  within  the  Department  of 
Justice  thoughtfully  and  carefully  to  consider  information  that 
comes  to  it,  in  order  to  reach  a  reasoned  decision  as  to  whether 
the  significant  step  of  initiating  a  preliminary  investigation  is 
warranted.  As  the  Attorney  General  pointed  out  in  her  testimony 
in  support  of  the  1994  Reauthorization,  15  days  is  far  too  short 
to  permit  meaningful  review  of  complex  allegations. 

The  change  in  the  standard  the  Attorney  General  must  apply 
at  the  conclusion  of  the  initial  inquiry  period  also  is 
problematic.   The  historic  stamdard  has  been  whether,  at  the  end 
of  the  initial  inquiry  stage,  grounds  to  investigate  exist.   This 
decision  is  to  be  made  based  on  the  credibility  and  specificity 
of  the  information  available.   This  standard  is  designed  to 
approximate  as  closely  as  possible  the  discretionary  decision 
made  by  every  law  enforcement  official  when  information 
suggesting  the  possibility  of  a  criminal  violation  comes  to  his 
or  her  attention,  and  a  decision  must  be  made  whether  further 
investigation  of  the  allegation  should  be  conducted.   It  is  not 
intended  to  be  a  high  standard;  it  is  intended  merely  to  winnow 
out  frivolous  or  clearly  meritless  allegations  before  the  formal 
steps  that  accompany  a  preliminary  investigation  are  required. 
Other  than  the  statutory  handling  of  the  issue  of  intent, 
discussed  below,  to  which  we  would  welcome  change  at  any  time,  we 
are  aware  of  no  problems  with  the  initial  inquiry  or  preliminary 
investigation  standards  that  would  require  chamges  at  this  time. 

The  proposed  standard  may  have  the  unfortunate  result  of 
barring  the  investigation  of  potentially  serious  matters.   Your 
proposed  lemguage  seems  generally  to  require  far  more  concrete 
"evidence"  of  a  criminal  offense  before  the  Act  is  triggered.   It 
also  appears  that  the  changes  seek  to  limit  the  exercise  of  sound 
prosecutorial  judgment  on  the  part  of  the  Attorney  General  and 
her  staff  in  determining  whether  a  particular  matter  requires 
further  investigation.  As  a  result,  were  this  bill  to  pass,  some 
allegations  that  should  be  investigated  would  fall  through  the 
cracks,  while  the  changes  do  nothing  to  eliminate  coverage  of 


28 


minor  offenses  that  do  not  warrant  appointment  of  an  Independent 
Counsel . 

Finally,  as  a  related  matter,  your  bill  fails  to  address  the 
roost  serlouB  problem  with  the  triggering  provisions,  the  handling 
of  the  issue  of  intent  in  the  current  Act .   The  treatment  of  the 
issue  of  intent  in  section  S92  (a)(2)(B)  has  been  strongly 
objected  to  by  the  Department  since  it  was  adopted  in  1987.   It 
is,  we  believe,  a  good  example  of  the  kind  of  harm  done  by 
legislative  changes  in  this  Act  in  response  to  isolated  events; 
Congress  adopted  this  change  because  it  disagreed  factually  with 
the  Attorney  General's  assessment  of  evidence  of  criminal  intent 
in  the  course  of  one  Independent  Counsel  matter.   Under  the 
current  provision,  the  Attorney  General  is  forbidden  to  decline 
to  initiate  a  preliminary  investigation  because  of  a  laclc  of 
evidence  of  criminal  intent,  in  spite  of  the  fact  that  criminal 
intent  is  a  necessary  element  of  every  serious  crime;  she  is  also 
forbidden  to  decline  to  seek  appointment  of  an  Independent 
Counsel  at  the  end  of  a  preliminary  investigation  absent  "clear 
and  convincing"  evidence  of  a  lack  of  criminal  intent,  a  standard 
that  turns  ordinary  investigative  standards  on  their  head. 

The  Attorney  General  testified  at  length  concerning  the 
serious  problems  created  by  this  provision  during  the  1994 
Reauthorization,  but  Congress  did  not  address  the  problems 
created  by  the  peculiar  way  the  element  of  criminal  intent  is 
handled  under  the  Act.   If  requirements  for  the  handling  of  the 
initial  inquiry  are  to  be  amended  in  any  way,  this  issue  should 
be  the  primary  focus  of  any  change. 

Section  4: Jurisdiction  of  Independent  Counsel 

The  bill  proposes  to  narrow  the  scope  of  an  Independent 
Counsel's  jurisdiction  by  requiring  that  his  or  her  jurisdiction 
be  limited  to  the  specific  alleged  violations  of  criminal  law 
that  gave  rise  to  the  Attorney  General's  application  for  the 
Independent  Counsel's  appointment,  together  with  matters  directly 
related  to  those  allegations,  such  as  obstruction  of  justice  aind 
perjury.   The  bill  eliminates  the  language  in  the  current  Act 
that  allows  an  Independent  Counsel  to  pursue  matters  that  "arise 
out  of"  his  or  her  investigation. 

The  legislation  as  proposed  blends  two  distinct  concepts 
under  the  current  Act.   As  currently  drafted,  in  addition  to  the 
core  jurisdiction  over  the  specific  allegation  against  the 
covered  person,  an  Independent  Counsel  has  jurisdiction  over  both 
"related  matters,"   and  over  "matters  that  arise  out  of"  the 
investigation.   Related  matters  are  those  matters  that,  as  a 
matter  of  effective  and  efficient  prosecution,  need  to  be  handled 
by  the  Independent  Counsel  so  that  he  or  she  can  proceed  to 
resolution  of  the  core  matters  that  are  the  subject  of  his  or  her 
investigation. 
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For  example,  if  a  covered  person  is  under  investigation  for 
tax  fraud,  the  Independent  Counsel  may  discover  that  the 
subject's  bookkeeper  had  made  false  entries  in  financial  records; 
that  person's  cooperation  might  prove  useful  in  the  underlying 
investigation  in  order  to  develop  witnesses  and  evidence  against 
the  covered  person.   In  contrast,  matters  "arising  out  of"  the 
Independent  Counsel's  investigation  are  allegations  of  crimes 
that  result  from  the  investigation  itself,  such  as  obstruction  of 
justice,  witness  intimidation,  or  perjury.   The  legislative 
proposal  contained  in  H.R.  892  confuses  and  merges  the  two 
distinct  concepts,  and  further  muddies  the  already  complicated 
issues  surrounding  the  scope  of  an  Independent  Counsel's 
jurisdiction. 

In  light  of  the  Eighth  circuit's  pending  decision  in  United 
States  v.  Tucker,  it  is  not  appropriate  for  the  Department  to 
comment  at  this  time  about  whether  future  legislative  attention 
to  this  complex  issue  will  be  warranted. 

Section  5(a):   Provision  of  Office  Spar^^ 

Section  594(1)  (3)  of  the  Act  currently  requires  the 
Administrator  of  the  General  Services  Administration,  in 
consultation  with  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts,  to  provide  office  space  for  each 
Independent  Coiinsel  within  a  Federal  building  (or  less  costly 
space  elsewhere) .   The  Act  also  provides  for  temporary  office 
space,  equipment  and  supplies  until  appropriate  permanent  space 
is  available. 

The  bill  proposes  to  eliminate  the  consultation  requirement 
with  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts,  and  to  eliminate  the  provision  of  temporary 
office  space,  equipment  and  supplies.   This  change  seems  unwise. 
Delay  in  Independent  Counsel  investigations  appears  to  be  one  of 
the  concerns  repeatedly  identified  by  Congress,-  temporary  office 
space,  equipment  and  supplies  permit  an  Independent  Counsel  to 
commence  promptly  his  or  her  investigation.   See.  S.  Rep.  101, 
103rd  Cong.,  1st  Sess.  24  (1994). 

SectiPn  5()?)  •■ Compliance  with  Department  of  Justice  Policies 

Section  594  (f )  of  the  Act  requires  an  Independent  Counsel  to 
comply  with  the  written  or  other  established  policies  of  the 
Department  respecting  enforcement  of  the  criminal  laws,  except  to 
the  extent  that  doing  so  would  be  inconsistent  with  the  purposes 
of  the  Act.   During  the  1994  Reauthorization,  the  section  was 
amended  to  rcc[uire  an  Independent  Counsel's  consultation  with  the 
Department  to  determine  these  policies. 

The  bill  proposes  to  change  this  section  to  require  am 
Independent  Counsel  to  comply  with  the  written  or  established 
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policies  of  the  Department  respecting  enforcement  of  the  criminal 
laws  and  to  the  release  of  information  relating  to  criminal 
proceedings  at  all  times.   The  consultation  requirement,  which 
was  a  good  addition  to  the  Act,  would  be  eliminated. 

There  are  instances  in  which  strict  adherence  to  the 
policies  of  the  Department  would  be  contrary  to  the  purposes  of 
the  Act.   For  example,  federal  prosecutors  employed  by  the 
Department  must  secure  che  approval  of  the  Organized  Crime  and 
Racketeering  Section  of  the  Criminal  Division  before  RICO  charges 
can  be  brought;  similar  approval  is  required  from  the  Tax 
Division  for  various  violations  of  Title  26.   Requiring  this 
approval  for  an  Independent  Counsel  clearly  would  compromise  his 
or  her  independence.   On  the  other  hand,  an  Independent  Counsel 
should  enforce  the  law  consistently  with  the  Department.   Thus, 
the  consultation  requirement  encourages  the  Independent  Counsel 
to  seek  and  consider  the  views  of  the  Department,  while  not 
mandating  that  he  or  she  obtain  its  approval. 

The  consultation  requirement  encourages  cooperation  between 
the  Department  and  the  Independent  Counsel  on  a  number  of  issues, 
ranging  from  resources  to  prosecutorial  experience  to 
institutional  memory;  the  purpose  of  this  provision  was  to  foster 
a  productive  working  relationship  between  the  Department  and  the 
Independent  Counsel .   It  has  already  been  the  experience  of  the 
Department  that  communications  between  Independent  Counsels  and 
the  Department  have  been  greatly  improved.   We  see  no  reason  to 
eliminate  this  useful  provision  from  the  Act. 

Finally,  we  believe  that  the  new  requirement  concerning  the 
release  of  information  ie  unnecessary,  because  it  is  already 
subsumed  in  the  Act ' s  requirements . 

Section  S(e)  •■ Independent  Counsel  Funding 

The  bill  contains  an  amendment  that  would  limit  the  funding 
for  the  Office  of  an  Independent  Counsel  to  two  years  following 
the  Independent  Counsel's  appointment.   After  that  time,  funding 
for  the  office  could  only  be  provided  through  a  specific 
appropriation.   We  believe  that  this  provision  raises 
constitutional  issues,  and  in  any  event,  would  be  an  extremely 
unwise  procedure  to  adopt.   Essentially,  it  would  give  the 
Congress  specific  and  detailed  control  over  the  course  of  the 
Independent  Counsel's  investigation,  and  even  the  power  to 
terminate  such  an  investigation  or  prosecution  for  any  reason 
whatsoever,  including  political  reasons,  by  merely  failing  to 
appropriate  funding.   It  would  also  permit  the  political 
manipulation  of  the  scope  of  the  investigation,  simply  by  sharply 
restricting  funding.   Such  unprecedented  intrusion  into  the 
handling  of  a  particular  criminal  investigation  would  be  eui 
unwarranted  and  inappropriate  intrusion  of  the  legislative  branch 
into  executive  branch  functions. 
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S«>etion  6(a)  : Specified  Grounds  for  Removal 

The  bill  proposes  to  specifically  include  in  section  596, 
the  provision  that  provides  for  removal  of  an  Independent  Counsel 
by  the  Attorney  General,  an  Independent  Counsel's  failure  to 
comply  with  the  established  practices  and  policies  of  the 
Department  of  Justice  (as  set  forth  in  section  594(f))  or  the 
conflict  of  interest  provisions  (as  set  forth  in  section  594  (j)) 
as  grounds  for  removal .   The  Department  believes  that  to  the 
extent  violations  are  substantial  and  intentional,  the  failure  of 
an  Independent  Counsel  to  comply  with  these  provisions  already 
falls  within  the  definition  of  removal  for  "good  cause"  under 
section  596,  and  therefore  the  proposed  amendment  is  unnecessary. 

Section  6(b):   Termination  of  Office  of  Independent  Counsel 

Section  596(b) (2)  of  the  Act  currently  provides  for  the 
involuntary  termination  of  an  Office  of  Independent  Counsel  by 
the  Special  Division  of  the  Court  on  its  own  motion  or  upon  the 
request  of  the  Attorney  General  only  if  the  work  of  the 
Independent  Counsel  has  been  completed  or  so  substantially 
completed  that  it  would  be  appropriate  for  the  Department  of 
Justice  to  complete  the  remaining  investigation  and/or 
prosecutions.   Thus,  if  the  work  of  an  Independent  Counsel  has 
been  completed,  but  for  some  reason  he  or  she  has  not  left 
office,  there  is  a  procedural  remedy  available  to  bring  closure 
to  the  matter. 

The  bill  proposes  to  allow  the  subjects  of  an  Independent 
Counsel's  investigation  to  petition  the  Special  Division  to 
terminate  am  Office  of  Independent  Counsel  if  such  petition  is 
filed  at  least  two  years  after  the  Independent  Counsel  is 
appointed.   In  addition,  the  Special  Division  may  terminate  an 
Office  of  Independent  Counsel  if  it  determines  that  to  do  so 
would  be  "in  the  public  interest." 

This  provision  would  provide  a  unique  benefit  to  the 
subjects  of  Independent  Counsel  investigations.   No  other  subject 
of  a  criminal  investigation  cam  make  such  an  appeal  to  the 
judiciary,  which  is  unfamiliar  with  the  investigation  and  lacks 
supervisory  authority  over  the  prosecutors,  to  terminate  an 
investigation.   Permitting  the  judicial  branch  to  terminate  a 
criminal  investigation  because  it  would  be  "in  the  public 
interest"  would  constitute  an  inappropriate  invasion  of  executive 
branch  authority  by  the  judicial  branch,  thus  raising  significant 
constitutional  concerns.   The  Act  already  contains  sufficient 
provisions  for  the  termination  of  an  Office  of  Independent 
Counsel,  and  we  see  no  need  for  this  change. 
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Section  6(c):   Monthly  Expenditure  Reporting  Requirement 

The  bill  proposes  to  require  Independent  Counsels  to  report 
monthly  to  the  appropriate  House  and  Senate  Committees  all  of  the 
Independent  Counsel's  expenditures.   Independent  Counsels  are 
currently  required  to  do  this  every  six  months.  A  monthly 
reporting  requirement  would  be  cjuite  burdensome  for  Independent 
Counsels  with  seemingly  little  benefit.   We  are  also  concerned 
that  if  detailed  enough  to  provide  meaningful  information  to 
Congress  for  oversight  purposes,  such  information  would  risk 
compromising  an  ongoing  criminal  investigation. 

.q^c^ion  6(d):   Application  for  Reappointment 

During  the  1994  Reauthorization,  a  new  provision  was  added 
to  section  596 (b)  of  the  Act  which  provides  that  the  Special 
Division  of  the  Court  shall  determine,  on  its  own  motion,  whether 
termination  of  an  Office  of  Independent  Counsel  is  appropriate  no 
later  than  two  years  after  the  appointment  of  an  Independent 
Counsel,  at  the  end  of  the  succeeding  two-year  period,  and 
thereafter  at  the  end  of  each  succeeding  one-year  period.   The 
bill  proposes  the  addition  of  a  new  provision,  section  596 (d) , 
which  would  require  an  Independent  Counsel,  every  two  years  after 
appointment,  to  apply  to  the  Special  Division  of  the  Court  for 
reappointment.   Failure  of  the  court  to  affirmatively  reappoint 
would  result  in  termination  of  the  Office  of  Independent  Counsel. 

This  proposal  seems  superfluous  in  light  of  the  stringent 
review  schedule  added  to  section  596 (b)  of  the  Act  during  the 
last  reauthorization,  though  since  the  new  provisions  have  not 
even  been  given  a  chance  to  come  into  play  yet,  it  is  hard  to 
assess  their  effectiveness.   If  the  goal  is  public  awareness  of 
the  Court's  review,  there  are  certainly  less  cumbersome  means  to 
accomplish  this. 

More  importantly,  however,  we  have  been  and  continue  to  be 
wary  of  any  provision  that  requires  the  periodic  reappointment  of 
Independent  Counsels  by  the  Special  Division  of  the  Court .   As 
Attorney  General  Reno  testified  during  the  1994  Reauthorization, 
we  believe  these  procedures  constitute  too  great  an  intrusion  by 
the  Court  into  the  investigative  responsibilities  of  the 
Independent  Counsel,   while  the  limited  role  of  the  Court  in 
appointing  the  Independent  Counsel  is  appropriate,  any  continuing 
oversight  function  is  constitutionally  suspect  and  unwise  as  a 
matter  of  policy.  We  therefore  recommend  against  this  proposal. 

Section  7:   GAP  Report 

The  bill  proposes  to  add  a  requirement  that  GAO  submit  to 
Congress,  not  later  than  one  year  after  the  enactment  of  this  new 
legislation,  a  report  making  recommendations  for  further  reforms 
concerning  cost  controls  on  the  Offices  of  Independent  Counsel. 
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We  have   no  particular  objection  to  this  proposal,    although  we   do 
not   believe    that   legislation   is   required   in  order  to  ask   for  a 
GAO   study. 

Summarv 

In  summary,  we  generally  recommend  against  any  further 
incremental  or  wholesale  changes  to  the  Act  until  the  passage  of 
time  gives  Congress  and  the  Department  a  solid  factual  basis  on 
which  to  judge  the  merits  of  various  provisions  of  the  Act,  both 
new  and  old. 

Thank  you  for  the  opportunity  to  express  the  Department '  s 
views  on  this  proposed  legislation.   Please  do  not  h^sitatt*  to 
contact  me  if  I  can  provide  further  assistance  with  regard  to 
this  or  any  other  matter.   The  Office  of  Management  and  Budget 
has  advised  that  there  is  no  objection  from  the  standpoint  of  the 
Administration's  program  to  the  presentation  of  this  report. 


d^/^.y^{jL^^A^ 


Andrew  Fois 

Assistant  Attorney  General 
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Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Dickey.  By  previous 
arrangement  and  agreement,  we  are  not  going  to  question  the  two 
congressional  witnesses.  We  want  to  move  on  to  our  second  panel 
today,  a  very  fine  panel,  to  discuss  this  issue  from  the  background 
and  perspective  of  those  who  have  worked  with  the  independent 
counsel  law,  either  being  the  counsels  or  having  some  direct  rela- 
tionship with  the  process. 

I'd  like  to  at  this  time  introduce  the  four  witnesses  on  this  panel. 
I  ask  that  they  come  forward  and  be  seated.  We  should  have  their 
nameplates  put  up  there  for  them  very  shortly. 

Our  first  panelist  is  Lawrence  E.  Walsh,  of  counsel  to  the  law 
firm  of  Crowe  &  Dunlevy  in  Oklahoma  City,  OK.  From  1986  to 
1993,  he  served  as  the  independent  counsel  investigating  what  has 
come  to  be  known  as  the  Iran-Con tra  affair.  From  1961  to  1981, 
he  was  a  partner  in  the  New  York  firm  of  Davis,  Polk  &  Wardwell. 
He  served  as  Deputy  Attorney  General  of  the  United  States  during 
the  second  term  of  the  Eisenhower  administration,  after  having 
been  a  U.S.  district  judge  from  1954  to  1957. 

Judge  Walsh  has  given  of  his  time  to  numerous  organizations, 
has  served  as  a  trustee  of  Columbia  University,  president  of  the 
American  Bar  Association,  and  Deputy  Head  of  the  U.S.  Delegation 
to  the  Paris  Peace  Talks  on  the  Vietnam  War.  Mr.  Walsh  holds 
bachelors  and  law  degrees  from  Columbia  University. 

Abner  J.  Mikva  served  as  White  House  Counsel  under  President 
Clinton  from  October  1994  to  November  1995.  Prior  to  that,  he  was 
a  circuit  judge  of  the  U.S.  Court  of  Appeals  to  the  District  of  Co- 
lumbia from  1979  to  1994,  serving  as  Chief  Judge  of  the  circuit 
from  1991  until  this  retirement  from  the  bench. 

Judge  Mikva  also  served  as  a  Member  of  Congress  from  1969  to 
1973,  and  again  from  1975  until  his  appointment  to  the  bench  in 
1979,  serving  on  both  the  Judiciary  and  the  Ways  and  Means  Com- 
mittees. He  has  taught  at  several  prestigious  law  schools,  and  is 
the  author  of  undergraduate  and  law  school  text  on  Congress.  He 
earned  his  law  degree  from  the  University  of  Chicago. 

Theodore  B.  Olson,  our  third  witness,  is  a  partner  in  the  Wash- 
ington, DC,  firm  of  Gibson,  Dunn  &  Crutcher,  specializing  in  con- 
stitutional law  and  appellate  litigation.  From  1981  to  1984,  Mr. 
Olson  served  as  Assistant  Attorney  General  of  the  Office  of  Legal 
Counsel  in  the  Justice  Department.  As  such,  was  the  principal 
legal  advisor  to  the  executive  branch.  Mr.  Olson  has  been  the  sub- 
ject of  independent  counsel  investigations,  although  never  indicted 
in  any  criminal  violations.  He  has  represented  as  counsel,  other 
persons  who  were  the  subject  of  independent  counsel  investiga- 
tions. 

Mr.  Olson  received  his  law  degree  from  the  University  of  Califor- 
nia at  Berkeley,  and  his  bachelors  degree  from  the  University  of 
the  Pacific.  I  never  say  that  right,  Joe,  I  should.  I  know  him  quite 
well  and  from  past  experience  with  his  past,  but  I  just  don't  say 
it  right. 

Our  fourth  and  final  panelist  is  Joseph  E.  diGenova. 

He's  a  founding  partner  in  the  Washington,  DC,  law  firm  of 
diGrenova  &  Toensing.  His  practice  emphasizes  the  resolution  of 
disputes  ^yith  Federal  Government  agencies.  In  December  1992,  he 
was  appointed  as  independent  counsel  to  investigate  allegations 
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concerning  searches  to  the  passport  file  of  then  Presidential  can- 
didate Bill  Clinton.  Mr.  diGenova  also  served  as  the  U.S.  attorney 
for  the  District  of  Columbia,  the  largest  U.S.  attorney  office  in  the 
country.  He  also  served  as  chief  counsel  and  staff  director  on  the 
Senate  Rules  Committee,  and  as  counsel  to  the  Senate  Judiciary, 
Governmental  Affairs,  and  Select  Intelligence  Committees. 

He  has  published  numerous  articles  on  criminal  law  issues,  ter- 
rorism, and  congressional  oversight,  and  has  made  television  ap- 
pearances on  "60  Minutes,"  "Face  the  Nation,"  "This  Week  With 
David  Brinkley,"  and  the  "Today  Show,"  among  others.  He  is  a 
graduate  of  the  University  of  Cincinnati,  and  the  Georgetown  Uni- 
versity Law  Center. 

I  welcome  our  panelists,  and  I  think  I  should  begin  by  going  in 
the  order  in  which  I  introduced  you.  Judge  Walsh,  you  may  pro- 
ceed. Your  full  statement  will  be  entered  in  the  record,  and  you 
may  summarize  or  give  us  what  portion  of  it  you  wish. 

STATEMENT  OF  HON.  LAWRENCE  E.  WALSH,  FORMER  INDE- 
PENDENT COUNSEL,  RETIRED  U.S.  DISTRICT  JUDGE,  AND 
COUNSEL  TO  CROWE  &  DUNLEVY 

Judge  Walsh.  It's  an  honor  to  be  on  this  panel,  and  an  honor  to 
follow  Chairman  Hyde  and  Congressman  Dickey.  As  the  person 
who  may  have  aroused  many  of  the  questions  before  the  committee, 
I  am  available  for  whatever  further  questions  you  now  want  to  ask 
me.  But  I  have  a  few  observations  that  I  hope  will  not  be  over- 
looked. 

The  first  is  that  the  principle  benefit  of  this  act  is  not  the  indict- 
ments and  convictions  that  have  ultimately  flowed  from  some  of 
the  investigations.  It's  the  determination  that  some  person  under 
investigation  was  not  guilty  and  a  report  clearing  that  person.  That 
is  the  reason  for  the  final — that  is  one  of  the  reasons  for  the  final 
report,  as  well  as  to  permit  Congress  to  have  a  full  understanding 
of  what  went  on. 

I  think  of  the  case  of  Secretary  Donavan,  who  was  the  Secretary 
of  Labor  years  ago,  and  the  report  that  Leon  Silverman  filed  as 
independent  counsel,  which  was  a  classic.  Four  hundred  pages  ex- 
plaining why  the  witnesses  were  not  credible,  and  why  the  sec- 
retary should  not  have  been  prosecuted. 

Most  of  the  independent  counsels  have  ended  up  that  way.  The 
advantage  of  a  court-appointed  independent  counsel  is  that  not 
only  is  the  Attorney  General  removed  from  the  subject  matter  it- 
self, but  he  or  she  doesn't  even  participate  in  the  appointment  of 
the  person  who  conducts  the  investigation.  So  before  we  give  up 
that  kind  of  an  advantage,  I  hope  you  will  look  at  the  other  side 
of  the  equation. 

The  second  suggestion  that  I  make  of  a  broad  nature  is  that  the 
route  to  economy,  the  route  to  avoiding  the  excessive  use  of  this  of- 
fice lies  in  limiting  the  number  of  appointments.  I'm  just  thinking 
of  examples  which  I  have  in  my  statement.  It  should  not  be  used 
to  investigate  an  event  that  happened  before  a  Federal  officer  takes 
office.  It  should  not  be  used  to  investigate  something  before  he 
takes  the  oath  of  office. 

This  kind  of  expensive  treatment,  and  it  is  expensive,  there's  no 
way  in  which  you  can  create  a  law  office  and  match  the  prices  of 
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the  Department  of  Justice.  The  Department  of  Justice  has  its  built 
in  facilities,  its  library,  its  equipment,  its  years  of  experience  in  the 
file  cabinets,  its  years  of  precedents.  An  independent  counsel  com- 
ing to  work,  all  he  has  is  a  yellow  pad  and  a  pencil  that  he  brings 
with  him.  He  has  nothing  else.  He  is  given  a  set  of  chambers  in 
the  courthouse  which  a  judge  happens  to  have  left,  which  has  usu- 
ally a  stale  library  and — well,  I  won't  say  what  it  has. 

But  the  fact  is,  he  has  to  start  from  scratch.  He  has  to  imme- 
diately convince  a  number  of  young  lawyers  to  come  to  work  for 
him,  to  g^ve  up  their  careers,  their  progress  in  their  firms,  and 
come  with  him  for  1  year  or  2  or  3,  sometimes  6.  Now  that  is  not 
an  easy  sell,  to  say  nothing  of  getting  older  lawyers  with  prosecu- 
torial experience  to  come  with  him. 

So  when  you  do  this,  you  have  to  be  able  to  give  them  some  kind 
of  assurance  that  their  work  is  not  going  to  oe  overshadowed  or 
going  to  be  hampered  or  heckled  at  every  step  and  turn;  that  they 
are  doing  something  that  the  Government  wants  them  to  do;  that 
they  are  not  an  interloper  who  is  intruding  where  he's  not  wanted; 
that  although  he  is  not  wanted  by  the  administration,  he  is 
brought  in  under  the  aegis  of  Grovernment,  under  the  aegis  of  a 
statute  of  this  Congress,  and  under  the  appointment  of  the  court. 

Now  if  you  want  independent  counsel  to  do  the  job,  fine,  ask  him 
to  do  it  and  let  him  do  it.  But  if  you  want  to  save  money,  you  can 
never  save  money  using  an  independent  counsel.  It  is  a  very  expen- 
sive venture.  In  a  case  like  mine  where  you  have  classified  infor- 
mation to  deal  with,  that  added  literally  20  percent  that  we  could 
account  for.  I  mean  I'm  not  talking  about  indirect  costs  about  being 
hampered  in  your  work  by  it,  but  you  have  to  set  up  special  facili- 
ties. You  have  to  have  round  the  clock  police.  Then  when  you  indict 
someone,  you  have  to  set  up  a  special  facility  for  them.  That  all 
comes  out  of  the  independent  counsel's  budget. 

So  that  is  why  an  independent  counsel  investigating  the  national 
security  community  is  going  to  have  even  higher  rates  than  an  or- 
dinary independent  counsel.  But  this  is  something  that  is  an  im- 
portant concept  in  a  very  limited  number  of  areas.  I  think  it  has 
been  excessively  used,  for  example,  whether  Hamilton  Jordan 
smoked  marijuana  at  some  point.  To  set  up  an  establishment  like 
this  to  determine  that  seemed  to  be  excessive  now  as  we  look  back 
at  it  over  the  years.  Certainly  using  this  expensive  apparatus  to  in- 
vestigate activities  before  a  person  takes  Federal  office  is  hard  to 
justify. 

Now  you  may  say  that  an  attorney  general  would  be  embar- 
rassed and  have  a  conflict  of  interest  perhaps  investigating  a  fellow 
Cabinet  member  for  something  he  did  or  is  said  to  have  done  before 
he  took  office.  But  the  fact  is,  that  conflict  can  be  taken  care  of  in 
another  way,  either  by  an  Attorney  General's  appointed  independ- 
ent counsel,  or  by  designating  a  career  officer  in  the  Department 
of  Justice,  who  has  no  political  affiliation.  We  happen  to  have  Jack 
Keeney  here  now,  who  is  now  the  Assistant  Attorney  General,  a  ca- 
reer officer  who  has  had  no  ties  to  either  party.  There  are  people 
like  that  who  could  be  designated  without  political  supervision.  Cut 
out  the  political  upper  crust  of  the  Department,  but  let  them  make 
that  sort  of  an  investigation  for  matters  that  are  said  to  have  oc- 
curred before  a  person  even  takes  his  oath  of  office. 
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Then  perhaps  the  Attorney  Greneral  should  be  required  to  make 
some  sort  of  a  finding  of  public  interest  in  an  independent  counsel's 
expenditure.  That  it's  not  just  a  matter  of  whether  some  item  hap- 
pened during  a  Federal  officer's  activity,  but  whether  it  is  of  such 
significance  that  it  requires  the  special  treatment. 

In  Iran-Contra,  we  had  a  constitutional  confrontation,  which  I 
think  would  meet  most  standards  for  the  appointment  of  independ- 
ent counsel.  Others  don't  quite  rise  to  that  level.  But  I  think  that 
is  the  area,  and  I  think  Chairman  Hyde  was  trying  to  get  into  that 
area  too,  about  whether  there  is  an  excessive  number  of  appoint- 
ments. 

I  think  the  other  things  before  the  committee,  I  have  covered  in 
my  statement.  The  bill  suggests  that  the  appointing  court  should 
not  be  able  to  expand  the  statement  of  jurisdiction  of  the  independ- 
ent counsel  beyond  that  specified  by  the  Attorney  Greneral.  I  point 
out  that  when  we  ask  a  court  to  do  something,  we  don't  give  the 
court  a  ministerial  function.  We  ask  it  to  use  its  judgment  as  a 
court  and  lawyers  as  it  acts  in  any  ordinary  case.  In  my  case.  At- 
torney Greneral  Meese  referred  to  the  court,  the  question  of — there 
were  two — I  had  to  deal  with  two  covert  actions  which  were  inter- 
twined, the  resupply  of  the  Contras  and  the  Iran  arm  sales. 

The  Attorney  General  only  referred  the  Iran  arms  sales.  Now  an 
investigation  of  the  Iran  arms  sales  could  not  be  carried  out  with- 
out understanding  the  problems  of  Contra  resupply,  because  one  of 
the  reasons  for  continuing  the  Iran  arms  sales  was  to  raise  surplus 
funds  to  fund  the  Contra  resupply  after  this  Congress  had  forbid- 
den any  intelligence  entity  to  do  that.  The  NSC  is  an  intelligence 
entity. 

To  have  tried  to  do  the  job  with  only  jurisdiction  over  half  of  it 
would  have  been  wasteful  and  very  unsatisfactory.  The  court  quite 
wisely  rounded  it  out,  because  this  was  all  public  information  at 
the  time.  The  court  read  the  newspapers  like  everyone  else,  and 
knew  what  the  facts  were. 

Similarly,  Attorney  Greneral  Meese  only  would  refer  the  case 
against  Oliver  North.  To  have  looked  at  Oliver  North  as  an  individ- 
ual, and  not  looked  at  all  of  those  for  whom  he  was  working  in  a 
sense,  and  from  whom  he  was  getting  support,  I  think  would  have 
been  a  very  wasteful  thing.  So  I  think  to  tie  the  hands  of  the  ap- 
pointing court,  as  this  bill  would  do,  would  be  not  in  the  public  in- 
terest. 

On  the  requirement  that  the  Attorney  General's  guidelines  be  fol- 
lowed by  the  independent  counsel,  and  that  it  be  a  basis  for  re- 
moval if  he  doesn't  do  it,  I  suggest  that  the  circumstances  of  an  or- 
dinary prosecutor  and  the  independent  counsel  are  quite  different. 
An  ordinary  U.S.  attorney  like  Joe  diGrenova,  he  has  the  adminis- 
tration behind  him,  most  of  the  time.  So  that  the  agencies  of  Gov- 
ernment move  forward  to  help  him. 

The  independent  counsel  is  brought  in  like  a  lawyer  with  a  deriv- 
ative action  against  a  corporation.  You  may  say  he  is  suing  in  the 
name  of  the  corporation,  but  everybody  in  the  corporation  hates 
him.  So  he  is  coming  in  to  deal  with  a  hostile  client,  if  you  would. 
So  to  hold  him  to  the  same  standards  minutely  that  a  U.S.  attor- 
ney would  be  held  to,  I  think  would  be  detrimental.  The  present 
statute  allows  flexibility.  It  says  he  should  do  it  unless  it's  impos- 
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sible.  The  courts  have  power  to  act  if  he  is  arbitrary.  Both  North 
and  Poindexter  moved  to  dismiss  indictments  as  not  within  the 
guideHnes  of  the  Department.  The  courts  denied  that  motion  both 
times.  But  it  had  power  to  dismiss  those  indictments.  So  I  don't 
think  it  needs  to  be  tightened  up  any  more  than  it  is. 

Then  finally,  to  give  the  subject  of  an  investigation  the  power  to 
move  for  the  dismissal  of  the  independent  coimsel  seems  to  me  to 
load  the  litigation  against  him.  In  most  lawsuits,  lawyers  stand  on 
an  equal  footing.  You  don't  go  to  your  opponent  saving  I'm  going 
to  compel  your  client  to  discharge  you  if  you  don't  ao  this  or  don't 
do  that.  It  seems  to  me  that  this  provision  loads  the  dice  too  much 
against  the  independent  counsel.  He  has  enough  problems  without 
it,  and  the  Attorney  Greneral  has  the  power  to  remove  him. 

If  he  has  done  something  really  so  wrong  that  he  should  be  re- 
moved, the  Attorney  General  should  be  willing  to  take  the  political 
heat  of  doing  it.  It  shouldn't  be  left  for  a  private  litigant  to  ask  a 
court  who  is  half  anonymous  to  do  it  for  him. 

That  is  all  I  have  to  say,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  speak  to  you. 

[The  prepared  statement  of  Judge  Walsh  follows:] 

Prepared  Statement  of  Hon.  Lawrence  E.  Walsh,  Former  Independent 
Counsel,  Retired  U.S.  District  Judge,  and  Counsel  to  Crowe  &  Dunlevy 

I  appreciate  the  Committee's  invitation  to  testify  regarding  the  proposed  amend- 
ments to  the  Independent  Counsel  Act. 

From  December  1986  until  January  1994,  I  served  as  Independent  Counsel  in  the 
Iran/Contra  matter. 

Perhaps  the  most  important  function  of  the  Independent  Counsel  Act  is  to  give 
the  Attorney  General  an  additional  layer  of  insulation  when  he  has  a  conflict  of  in- 
terest. Before  the  Independent  Counsel  Act  was  enacted  the  Attorney  General  could 
appoint  an  Independent  Counsel  when  he  had  a  conflict  of  interest;  but  his  making 
the  appointment  and  selecting  the  Independent  Counsel,  in  itself,  could  ai^ably  be 
affected  by  his  conflict  of  interest.  The  Independent  Counsel  Act  provided  for  the 
selection  of  the  Independent  Counsel  by  a  disinterested  court  rather  than  by  the  At- 
torney General. 

The  most  important  benefit  of  this  added  insulation  arises  in  the  case  of  a  person, 
who  although  investigated  for  a  crime,  is  not  indicted.  The  credibility  of  the  decision 
not  to  proceed  is  heightened  by  the  exclusion  of  the  Attorney  General  in  selection 
of  independent  counsel.  In  most  of  the  cases  in  which  Independent  Counsel  have 
been  appointed,  there  have  been  no  indictments  and  the  reports  of  Independent 
Counsel  giving  the  reasons  for  not  indicting  have  been  of  substantial  value  to  the 
person  under  investigation  and  to  the  public. 

As  one  of  the  Independent  Counsel  whose  investigation  did  result  in  indictments 
and  convictions,  I  resf>ectfully  address  a  few  comments  to  the  changes  under  consid- 
eration. 

The  proposal  to  require  the  appointing  court  to  define  with  specificity  the  jurisdic- 
tion of  the  Independent  Counsel  and  limit  that  jurisdiction  to  the  alleged  violations 
of  criminal  law  specified  by  the  Attorney  Greneral  would,  in  my  case,  have  caused 
considerable  difficulty  and  increased  expense.  Attorney  General  Meese,  when  re- 
questing the  appointment  of  Independent  Counsel,  limited  his  request  to  matters  re- 
lating to  the  sale  of  arms  to  Iran.  He  did  not  include  matters  regarding  the  resupply 
of  the  Contras,  an  insurgent  group  in  Nicaragua,  although  these  two  covert  oper- 
ations were  closely  linked  ana  one  could  not  be  understood  without  the  other.  The 
appointing  panel  knew  from  public  information  that  the  two  covert  actions  were 
intertwined — because  the  funds  from  the  Iran  arms  sales  were  used  to  pay  for  weap- 
ons for  the  Contras.  It  accordingly  expanded  the  jurisdiction  of  Independent  Counsel 
to  include  criminal  violations  in  connection  with  Contra  resupply  as  well  as  the  sale 
of  arms  to  Iran.  It  would  have  been  wasteful  to  proceed  otherwise.  It  would  have 
been  wasteful  for  separate  groups  to  investigate  such  intertwined  activities.  Several 
of  those  engaged  in  one  activity  were  also  engaged  in  the  other.  One  of  the  motives 
for  continuing  the  Iranian  arms  sales  was  to  finance  the  Contras.  The  proposed 
chemge  would  permit  the  Attorney  General  with  his  conflict  of  interest,  to  arbitrarily 
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deprive  the  public  of  a  well-conducted  investigation,  one  which  could  not  be  coni- 
plete  and  which  would  have  unnecessary  difficulty  in  reaching  a  just  result.  It  is 
therefore  respectfully  recommended  that  the  matter  of  the  exact  definition  of  the  ju- 
risdiction of  the  Independent  Counsel  be  left  to  the  judgment  of  the  independent 
court. 
A  similar  problem  is  presented  by  the  proposal  to  restrict  the  scope  of  the  inde- 

f)endent  counsel's  activity  to  "matters  directly  related"  to  the  criminal  violations  re- 
erred  bv  the  Attorney  General.  In  the  Iran/Contra  matter,  Attorney  General  Meese 
centered  his  request  upon  Oliver  North,  who  was  by  many  considered  a  scapegoat 
for  the  policies  of  higher  ranking  officials  in  the  Reagan  Administration.  Tne  ap- 
pointing court,  on  the  basis  of  information  already  made  public,  recognized  the  need 
to  examine  the  activities  of  others  besides  North.  It  expanded  the  jurisdiction  of 
Independent  Counsel  to  include  those  in  Government  who  acted  with  North,  those 
outside  of  Government  who  acted  with  North;  and  private  citizens  acting  in  concert 
with  Government  officials  who  were  working  with  North.  This  permitted  a  com- 
prehensive investigation  of  a  series  of  activities  that  were  closely  interlocked,  having 
as  a  common  purpose — deceiving  Congress.  It  is  my  recommendation  that  the  Court 
be  allowed  ample  discretion  to  deal  with  an  attorney  general's  request  especially 
when  that  attorney  general  has  a  clear  conflict  of  interest  which  might  tempt  him 
to  arbitrarily  narrow  the  request. 

The  proposed  bill  would  require  the  independent  counsel,  at  all  times,  to  conform 
with  the  guidelines  of  the  Department  of  Justice.  In  almost  all  cases,  the  independ- 
ent counsel  would  do  this.  But  the  present  law  allows  for  an  exclusion  where  compli- 
ance would  be  inconsistent  with  the  purposes  of  the  Independent  Counsel  Act.  The 
Attorney  General,  in  ordinary  cases,  has  the  power  to  alleviate  the  strict  applicabil- 
ity of  the  Department's  guidelines.  The  independent  Counsel,  in  the  cases  assigned 
to  him,  should  have  a  comparable  power  because  the  conditions  confronting  an  inde- 
pendent counsel  are  somewhat  diflerent  from  those  confronting  a  regular  line  inves- 
tigator in  the  Department  of  Justice.  In  most  cases,  independent  counsel  is  dealing 
with  a  hostile  government,  rather  than  a  supportive  one,  which  may  require  him 
to  consider  prosecutions — proper  under  the  law,  but  not  usually  encouraged  by  the 
Department  of  Justice.  There  should  be  flexibility  on  Independent  Counsel's  part  to 
adapt  to  these  different  circumstances. 

For  the  same  reason  the  failure  of  an  Independent  Counsel  to  comply  with  the 
established  policies  of  the  Department  of  Justice  should  not  be  grounds  for  removal. 
As  I  have  already  explained,  rigid  compliance  with  those  policies  may  not  always 
be  possible  because  of  the  differences  in  the  problems  confronting  independent  coun- 
sel from  those  confronting  the  Attorney  General.  A  failure  by  the  independent  coun- 
sel, in  this  respect,  can  be  dealt  with  by  the  courts  in  an  individual  case  and  it 
should  not  be  a  matter  which  would  put  the  independent  counsel's  continuation  in 
office  in  jeopardy.  Motions  raising  this  issue  were  made  in  the  North  and  Poindexter 
cases  and  were  denied. 

Perhaps,  the  most  serious  problem  for  the  Committee  to  consider  is  the  proposed 
provision  that  no  funds  may  be  expended  by  the  Independent  Counsel  after  two 
years  without  a  specific  appropriation  making  additional  fiands  available.  Congress 
has  been  looked  to  for  legislation  and  politicaljudgment  as  to  appropriations  for  the 
Department  of  Justice,  but  not  for  the  control  of  individual  cases.  They  are  supposed 
to  De  handled  without  political  intrusion.  The  enforcement  of  the  law  in  terms  of 
individual  cases  has  traditionally  been  free  of  the  political  judgment  of  Congress. 
This  proposal  would  break  that  barrier  and  permit  a  Committee  on  Appropriations 
to  address  the  continuation  or  discontinuation  of  an  individual  case  or  cases,  or  an 
individual  investigation  or  group  of  investigations. 

Under  the  present  law,  the  Attorney  General  may  remove  an  Independent  Coun- 
sel and  the  appointing  court  also  can  terminate  an  office  of  Independent  Counsel. 
The  proposed  bill  before  the  Committee  would  permit  the  subject  of  an  investigation 
to  request  the  court  to  take  this  action.  Once  an  Independent  Counsel  is  appointed, 
he  should  be  in  the  same  position  as  a  usual  federal  prosecutor.  He  shoula  not  be 
subject  to  harassment  that  puts  him  at  a  disadvantage  with  his  adversaries  and  im- 
pedes the  progress  of  his  work.  The  Attorney  General  has  full  power  to  act  and  he 
must  take  the  full  force  of  criticism,  political  and  public,  if  he  decides  to  interrupt 
the  work  of  Independent  Counsel.  Private  litigants  should  not  share  this  power. 

The  additional  reporting  requirements  that  necessitate  monthly  reports  simply 
add  to  the  administrative  costs  and  problems  of  an  Independent  Counsel.  The  accu- 
rate allocation  of  ongoing  expenses  would  be  overly  burdensome  and  it  is  doubtful 
they  would  increase  the  public  value  enough  to  justify  the  expense.  Monthly  reports 
rarely  would  show  a  trend  of  significance.  The  present  requirement  for  reports  every 
six  months  should  be  sufficient. 
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In  Section  6  subdivision  (d)  provides  a  requirement  for  the  reappointment  of  Inde- 
pendent Counsel  after  two  years.  It  is  respectfully  requested  that  this  added  hazard 
to  a  continuation  of  an  Independent  Counsel's  work  is  unnecessary.  He  is  subject 
to  removal  by  the  Attorney  General.  Subjecting  him  to  an  additional  need  to  petition 
a  court  who  has  already  appointed  him  seems  superfluous  and  a  further  distraction 
of  the  Independent  Counsel  from  his  work. 

In  the  end,  once  an  Independent  Counsel  is  appointed,  the  most  beneficial  course 
is  to  do  those  things  which  will  encourage  him  to  complete  his  office  promptly.  It 
would  be  best  to  leave  him  alone  so  he  can  complete  his  work  and  not  distract  him 
with  harassment  often  reflected  by  the  ill  will  of  those  with  whom  he  must  deal  in 
his  investigations  and  prosecutions. 

Finally,  I  clearly  understand  the  Committee's  concern  to  reduce  expenses  where 
possible.  The  most  promising  way  in  which  this  can  be  accomplished  is  to  restrict 
the  number  of  appointments  of  Independent  Counsel — not  by  trying  to  hamper  an 
Independent  Counsel  in  the  conduct  of  his  investigation.  An  investigation  by  Inde- 
pendent Counsel  is  an  expensive  undertaking.  It  should  be  restricted  to  the  conduct 
of  officials  in  federal  office  and  not  be  authorized  for  the  investigation  of  acts  of  a 

f»erson  before  he  becomes  a  federal  officer.  Even  though  an  Attorney  General  con- 
ronted  with  the  investigation  of  a  colleague,  for  an  act  before  the  colleague  held 
federal  office,  may  be  in  a  position  of  conflict  of  interest,  that  conflict  of  interest  is 
of  lower  public  concern  than  one  arising  from  conduct  during  public  service.  As  to 
the  acts  not  committed  in  federal  oflice,  the  Attorney  General  should  proceed  with- 
out the  use  of  the  Independent  Counsel  Act. 

I  thank  the  Committee  again  for  inviting  my  views. 

Mr.  McCoLLUM,  Well,  thank  you  very  much,  Judge  Walsh.  You 
have  said  quite  a  bit  and  we  appreciate  it.  We'll  be  oack  with  you 
for  questions. 

But  first,  I'd  like.  Judge  Mikva,  to  give  us  your  thoughts.  We 
would  certainly  enter  your  full  testimony  in  the  record.  You  may 
summarize  if  you  wish. 

STATEMENT  OF  HON.  ABNER  J.  MIKVA,  FORMER  WHITE 
HOUSE  COUNSEL,  RETIRED  U.S.  CIRCUIT  JUDGE,  AND  RE- 
TIRED MEMBER  OF  CONGRESS 

Judge  Mikva.  Thank  you,  Mr.  Chairman.  I  appreciate  this  oppor- 
tunity to  appear  before  my  alma  mater,  and  especially  appreciate 
the  work  of  Congressman  Jay  Dickey  and  of  Chairman  Hyde,  to  get 
the  Congress  to  focus  on  changes  that  I  think  are  necessary  to 
make  the  independent  counsel  statute  better  serve  the  salutary 
purposes  for  which  it  was  passed. 

I  still  believe  there  is  a  need  for  an  independent  counsel  proce- 
dure, but  I  think  that  it  has  to  be  vastly  different  from  the  one  we 
have.  I  am  aware  that  Congress  addressed  some  of  the  problems 
when  the  statute  was  amended  and  reauthorized  last  year,  but  I 
think  that  those  changes  nibbled  at  the  edges  of  the  problems,  the 
barnacles  that  have  developed  on  the  independent  counsel  proce- 
dure over  the  years  since  it's  been  initially  adopted. 

As  Congressman  Conyers — and  I'm  not  sure  anybody  else  was 
here  at  the  time  except  Congressman  Hyde — will  remember  there 
was  strong  bipartisan  support  for  the  idea  of  an  independent  coun- 
sel procedure  when  it  was  first  created.  I  was  in  the  Congress.  I 
voted  for  it  enthusiastically.  I  guess  I've  seen  this  independent 
counsel  procedure  from  almost  every  angle,  as  a  supporter  in  the 
first  instance,  as  a  judge  reviewing  some  of  the  convictions  that 
Judge  Walsh  obtained  under  the  counsel,  and  then  most  recently, 
as  a  lawyer  representing  the  subject  of  one  of  the  independent 
counsel's  investigations. 


41 

My  enthusiasm  for  the  statute  was  not  then,  and  is  still  not 
based  on  the  opportunity  that  it  gave  Democrats  to  bash  a  Repub- 
lican administration,  which  was  the  political  situation  at  the  time. 
The  procedure  has  always  been  subject  to  the  criticism  that  it's 
being  used  for  partisan  advantage.  I  don't  think  that  criticism  is 
fair. 

You  have  to  recall  that  the  original  advocacy  for  such  a  proce- 
dure for  an  independent  counsel  was  premised  on  the  need  that  the 
incumbent  Attorney  Greneral  at  the  time,  John  Mitchell,  could  not 
be  expected  to  conduct  a  full  and  fair  investigation  of  John  Mitch- 
ell. It  was  believed,  and  I  still  believe,  that  the  American  people 
ought  to  be  assured  that  the  Department  of  Justice  is  not  covering 
up  criminal  conduct  by  an  important  Federal  official  either  on  its 
own  or  because  of  political  pressure  from  the  White  House  or  from 
elsewhere. 

Unfortunately,  that  limited  purpose,  that  very  limited  purpose 
for  which  the  statute  was  passed  has  been  expanded  over  the  years 
to  cover  all  kinds  of  investigations  for  which  the  procedure  is  just 
not  necessary  and  does  not  work.  There  have  been  some  16  or  17 — 
Congressman  Dickey,  you  count  17 — separate  exercises  of  this  pro- 
cedure over  the  years.  In  my  opinion,  almost  all  of  them  fell  outside 
the  limited  purpose  that  I  just  described. 

Incidently,  I  think  that  the  idea  of  expanding  the  statute  to  cover 
Members  of  Congress  is  a  very  unwise  idea  and  unnecessary.  Not 
because  I  want  to  protect  Members  of  Congress,  but  I  think  that 
the  Department  of  Justice  has  shown  very  well  that  it  can  exercise 
free  and  independent  judgment  about  Members  of  Congress.  Some 
very  important  Members  of  Congress  have  been  and  currently  are 
the  subject  matter  of  such  independent  judgment.  I  don't  think  you 
need  this  special  procedure  to  cover  that  situation. 

That's  why  I  think  that  the  most  important  reform  that  can  be 
considered  by  this  Congress  is  to  raise  the  threshold  for  the  initi- 
ation of  the  independent  counsel  procedure.  It  ought  to  be  a  special, 
unusual,  almost  extremely  out  of  the  ordinary  kind  of  situation  be- 
fore this  procedure  ought  to  be  invoked.  I  have  to  say  that  of  the 
ongoing  investigations  being  conducted  by  independent  counsel,  I 
think  that  only  one,  the  Whitewater  investigation,  needed  to  have 
an  independent  counsel.  That  the  conduct  of  the  President  himself 
and  the  First  Lady  were  being  questioned,  made  it  necessary. 

All  of  the  others  could  have  and  would  have  been  satisfactorily 
handled  by  the  Department  of  Justice,  past  or  present.  Indeed — 
Judge  Walsh,  this  is  not  intended — publicly,  in  any  kind  of  per- 
sonal way,  in  retrospect  I  think  the  only  other  one  that  was  justi- 
fied is  Watergate.  Iran-Contra  would  have  been  justified  for  a  spe- 
cial counsel  if  Congress  had  been  willing  to  keep  its  hands  out  of 
it.  But  I  think  that  under  Castigar,  at  least  as  it  has  been  inter- 
preted since  by  the  court  of  appeals,  there  was  no  point  in  Judge 
Walsh  going  through  all  of  that  exercise  and  all  of  that  expenditure 
if  Congress  was  going  to  trump  his  opportunity  to  see  whether  the 
criminal  justice  system  should  be  applied  to  any  of  the  people  in- 
volved. 

So  that  out  of  the  16  or  17,  perhaps  two  should  have  fallen  under 
the  special — the  independent  counsel  procedure.  That's  why  I  think 
that  you  can't  raise  the  threshold.  It  almost  is — it  isn't  very  impor- 
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tant  what  else  you  do  do  or  don't  do.  I  think  that  that  just  has  to 
be  raised. 

The  need  for  invoking  the  procedure,  as  I  indicated,  should  al- 
ways be  premised  on  the  strong  concern  that  the  regular  investiga- 
tive and  prosecutorial  procedures  will  be  compromised  by  some 
kind  of  a  conflict  of  interest.  John  Mitchell  obviously  could  not  in- 
vestigate his  own  conduct.  Well,  it's  absolutely  essential  therefore 
that  the  independent  counsel  should  be  free  from  concerns  that  he 
or  she  has  conflicting  interests.  To  that  end,  I  think  that  the  inde- 
pendent counsel  should  not  be  representing  any  other  clients  while 
they  are  performing  as  an  independent  counsel. 

The  appointment  ought  to  be  full-time.  The  appointees  should  be 
required  to  take  a  leave  of  absence  from  their  regular  position. 
Some  independent  counsels  have  treated  the  appointment  that 
way.  I  think  it  ought  to  be  required. 

There  is  an  additional  reason  why  the  independent  counsel  ought 
to  be  full-time.  The  investigation  ought  to  be  completed  as  quickly 
as  possible.  The  appointees  ought  to  devote  all  their  time  and  ef- 
forts to  that  end.  I  would  urge  the  change  in  the  statute  to  make 
the  initial  appointment  for  3  months  full-time,  and  during  that  3 
months,  the  independent  counsel  in  most  cases  ought  to  be  in  a  po- 
sition to  decide  either  that  there  was  no  crime  committed  and  get 
rid  of  it,  or  that  the  regular  justice  procedures  properly  can  be  ex- 
ercised for  the  matters  under  consideration  and  send  it  back  to 
where  it  came  from,  or  that  an  independent  prosecution  is  needed. 

Only  in  the  latter  case  should  the  appointing  panel  extend  the 
term  of  the  appointment  for  any  material  length  of  time.  I  know 
3  months  sounds  like  a  very  short  period  of  time.  But  if  these  are 
as  important,  and  if  the  procedures  are  as  special  as  I  suggest  and 
as  the  original  statute  suggests,  then  it  seems  to  me  that  we  ought 
to  treat  the  time  factor  as  a  very  important  one  as  well. 

When  an  investigation  goes  on  as  long  as  some  of  the  present 
procedures  have,  there  is  little  likelihood  that  the  American  people 
will  be  reassured  that  justice  is  being  done,  and  a  lot  of  likelihood 
that  there  will  be  waste  and  unsatisfactory  results.  I  think  the 
waste  has  been  demonstrated  verj'  well  by  Congressman  Dickey's 
chart. 

There's  one  example  of  an  ongoing  investigation,  that  went  on  so 
long  that  the  independent  counsel  concluded  that  the  primary  sub- 
ject of  the  investigation  had  grown  too  old  to  prosecute.  I  don't 
know  what  further  proof  you  need  that  we  have  to  do  something 
to  speed  up  this  process. 

I  think  the  scope  of  the  investigation  for  which  the  counsel  is 
designated  ought  to  be  substantially  limited.  The  existing  statutory 
provisions  which  give  the  independent  counsel,  either  initially  or  by 
getting  leave  of  a  court,  the  opportunity  to  investigate  anything 
that  is  perceived  to  be  criminal  from  the  beginning  of  the  world  to 
the  day  of  these  presents,  is  just  nonsense.  We  ought  to  constrain 
the  jurisdiction  of  the  special  counsel. 

If  other  criminal  wrongdoing  is  discovered  in  the  course  of  the  in- 
vestigation, that  information  normally  could  be  turned  over  to  the 
regular  authorities  for  further  action.  The  amount  of  time  that  the 
President  had  to  spend,  for  example,  responding  to  questions  about 
his  campaign  expenditures  when  he  was  running  for  Governor  of 
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Arkansas  or  about  various  people  that  he  appointed  to  various  posi- 
tions in  the  State  of  Arkansas,  and  why  he  appointed  them,  is  an 
example  of  how  far  afield  we've  gone  with  this  idea  of  a  special 
counsel  procedure. 

Then  I  think  there's  a  need  to  restructure  the  appointment  proc- 
ess. This  is  painful  for  me  to  talk  about,  because  it  involves  some 
of  my  former  colleagues,  but  I  think  there's  a  need  to  restructure 
the  process  under  which  the  appointing  panel  itself  is  appointed 
and  functions.  The  original  plan  in  creating  this  special  division  of 
the  Court  of  Appeals  for  the  District  of  Columbia  was  to  provide 
some  diversity  in  the  appointing  panel  and  to  remove  any  concern 
that  the  judges  on  the  panel  might  be  appointed  for  political  rea- 
son. 

A  better  way  of  alleviating  those  concerns  which  have  arisen 
under  the  existing  procedure,  would  be  to  constitute  the  panel,  for 
example,  with  three  Chief  Judges  of  the  circuit  to  be  selected  by 
lot  so  that  no  one  is  in  the  position  of  designating  this  person  or 
that  person.  In  any  event,  the  judges  appointed  should  be  specifi- 
cally subject  to  the  same  cannons  of  ethics  and  conduct  applied  to 
other  Federal  judges  in  every  other  context  of  their  performance  of 
duties.  I  think  the  recent  decision  suggesting  that  the  appointing 
panel  is  free  to  perform  under  some  other  standards  is  unfortunate. 

The  main  thrust  of  the  independent  counsel  statute  deals  with 
appearances.  The  purpose  was  to  assure  the  American  people  that 
no  one  in  Government  is  above  the  law,  and  that  even  people  in 
high  places  will  be  held  to  the  same  standard  of  behavior  as  every- 
body else.  It  was  to  be  a  special  procedure  reserved  for  special 
cases  where  normal  handling  by  the  Department  of  Justice  would 
not  suffice.  For  the  statute  to  carry  out  that  important  purpose,  the 
procedure  and  the  investigations  and  actions  taken  under  that  pro- 
cedure must  be  above  reproach,  and  they  must  be  special. 

I  think  the  statute  needs  to  be  fixed.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Judge  Mikva  follows:] 

Prepared  Statement  of  Hon.  Abner  J.  Mikva,  Former  White  House  Counsel, 
Retired  U.S.  Circuit  Judge,  and  Retired  Member  of  Congress 

I  appreciate  this  opportunity  to  appear  before  my  alma  mater,  and  especially  ap- 
preciate the  efforts  oi  Congressman  Jay  Dickey  to  get  the  Congress  to  focus  on 
changes  necessary  to  make  the  Independent  Counsel  statute  to  better  serve  the  sal- 
utary purposes  for  which  it  was  it  was  passed.  I  am  aware  that  Congress  addressed 
some  of  the  problems  when  the  statute  was  amended  and  reauthorized  last  year. 
However,  those  changes  nibbled  at  the  edges  of  the  problems  that  the  Independent 
Counsel  procedure  has  developed  over  the  years  since  it  was  initially  adopted. 

There  was  strong  bi-partisan  support  for  the  idea  of  an  indepenaent  counsel  pro- 
cedure when  it  was  first  created.  I  was  in  the  Congress  and  voted  for  the  statute 
enthusiastically.  My  enthusiasm  was  not  based  on  the  opportunity  it  gave  Demo- 
crats to  bash  a  Republican  Administration;  while  there  has  always  been  criticism 
that  the  procedure  is  being  used  for  partisan  advantage,  I  don't  think  such  criticism 
is  fair.  At  the  time  of  the  original  advocacy  for  an  independent  counsel  procedure 
the  need  was  premised  on  the  belief  that  the  incumbent  Attorney  General,  John 
Mitchell,  could  not  be  expected  to  conduct  a  full  and  fair  investigation  of  anv  alleged 
wrong-doing  by  John  Mitchell.  It  was  believed,  and  I  still  believe,  that  the  American 
people  ought  to  be  assured  that  the  Department  of  Justice  is  not  covering  up  crimi- 
nal wrong  doing  by  an  important  federal  official,  either  on  its  own  or  because  of  po- 
litical pressure  from  the  White  House  or  elsewhere. 

That  limited  purpose  has  been  unduly  expanded  over  the  years  to  cover  all  kinds 
of  investigations  for  which  this  unique  independent  counsel  procedure  is  not  needed 
and  does  not  work.  There  have  been  some  16  separate  exercises  of  the  procedure 
over  the  years.  I  think  most  of  them  fell  outside  of  the  limited  purpose  tnat  I  just 
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described.  (Just  as  I  think  the  idea  of  adding  Members  of  Congress  to  the  covered 
subject  class  is  beyond  what  is  needed.  The  Department  of  Justice  has  shown  all 
too  painftilly  well  that  it  can  exercise  free  and  independent  judgment  about  Mem- 
bers of  Congress.  Some  very  important  Members  have  been  and  currently  are  the 
subjects  of  such  independent  judgment.)  That  is  why  I  think  that  raising  the  thresh- 
old for  the  initiation  of  the  independent  counsel  procedure  is  the  single  most  impor- 
tant reform  that  can  be  accomplished.  Of  the  ongoine  investigations  being  conducted 
by  independent  counsels,  I  think  that  only  one,  the  Whitewater  investigation,  need- 
ed to  have  an  independent  counsel.  The  fact  that  it  was  conduct  of  the  President 
himself  which  was  being  questioned  made  it  necessary.  All  of  the  others  could  have 
and  would  have  been  satisfactorily  handled  by  the  Department  of  Justice,  past  or 
present. 

There  are  other  reforms  that  experience  has  shown  are  essential  for  the  independ- 
ent counsel  procedure  to  function  as  it  should.  The  need  for  invoking  the  procedure, 
as  I  indicated  before,  should  always  be  premised  on  the  strong  concern  that  the  reg- 
ular investigative  and  prosecutorial  procedures  will  be  compromised  by  a  conflict  of 
interest.  It  is  absolutely  essential,  then,  that  the  independent  counsel  should  be  free 
from  any  concerns  that  he  or  she  has  conflicting  interests.  To  that  end,  the  inde- 
pendent counsel  should  not  be  representing  any  other  clients  while  he  or  she  is  per- 
forming as  independent  counsel.  The  appointment  ought  to  be  full-time,  and  the  ap- 
gointee  should  oe  required  to  take  a  leave  of  absence  from  his  regular  position, 
ome  independent  counsels  have  treated  the  appointment  that  way,  and  it  ought 
to  be  required.  There  is  an  additional  reason  tnat  the  appointment  should  be  for 
a  full-time  counsel.  The  investigation  oiight  to  be  completed  as  quickly  as  possible, 
and  the  appointee  ought  to  devote  all  eftorts  to  that  end.  I  would  urge  a  change  in 
the  statute  to  make  tne  initial  appointment  for  a  three  month,  full-time  period.  At 
the  end  of  that  initial  period,  the  independent  counsel  ought  to  be  in  a  position  to 
decide  that  there  has  been  no  crime  committed,  or  that  tne  regular  Justice  proce- 
dures properly  can  be  exercised  for  the  matters  under  consideration,  or  that  an  inde- 
pendent prosecution  is  needed.  Only  in  the  latter  case  should  the  appointing  panel 
extend  the  term  of  the  appointment  for  any  material  length  of  time.  When  an  inves- 
tigation goes  on  as  long  as  some  of  them  have  under  the  present  procedure,  there 
is  little  likelihood  that  the  American  people  will  be  reassured  that  justice  is  being 
done,  and  a  lot  of  likelihood  that  there  will  be  waste  and  unsatisfactory  results. 
There  is  one  example  of  an  investigation  that  went  on  for  so  long  that  the  independ- 
ent counsel  concluded  that  the  primary  subject  of  the  investigation  had  grown  too 
old  to  prosecute. 

The  scope  of  the  investigation  for  which  the  independent  counsel  is  designated 
oudit  to  be  substantially  limited.  The  existing  statutory  provisions  which  give  the 
independent  counsel  the  opportunity  to  investigate  anytning  that  is  perceived  to  be 
criminal  from  the  beginning  of  the  world  to  the  day  of  these  presents  is  foolish  and 
wasteful.  The  original  need  for  seeking  an  independent  counsel  ought  to  constrain 
the  jurisdiction  of  the  independent  counsel.  If  other  criminal  wrongdoing  is  discov- 
ered in  the  course  of  the  investigation,  that  information  should  be  turned  over  to 
the  regular  authorities  for  further  action. 

There  is  a  need  to  restructure  the  process  under  which  the  appointing  panel  is 
itself  appointed  and  functions.  The  original  plan  in  creating  this  special  division  of 
the  Court  of  Appeals  for  the  District  of  Columbia  was  to  provide  some  diversity  in 
the  appointing  panel  and  to  remove  any  concern  that  the  judges  on  the  panel  might 
be  appointed  Tor  political  reasons.  A  better  way  of  alleviating  those  concerns,  which 
have  arisen  under  the  existing  procedure,  would  be  to  constitute  the  panel  with 
three  Chief  Judges  of  the  Circuits  to  be  selected  by  lot.  In  any  event,  the  jutfees 
appointed  should  be  specifically  subject  to  the  same  canons  of  ethics  applied  to  fed- 
eral judges  in  every  other  context  of  their  performance  of  duties.  I  think  the  recent 
decision  suggesting  that  the  appointing  panel  is  free  to  perform  under  some  other 
standards  is  unfortunate. 

There  is  little  question  that  the  main  thrust  of  the  independent  counsel  statute 
deals  with  appearances.  The  purpose  was  to  assure  the  American  people  that  no  one 
in  government  was  above  the  law  and  that  even  people  in  high  places  would  be  held 
to  tne  same  standard  of  behavior  as  everybody  else.  It  was  to  be  a  special  procedure, 
reserved  for  those  special  cases  where  normal  handling  by  the  Department  of  Jus- 
tice would  not  suffice.  For  the  statute  to  carry  out  that  important  puroose,  the  pro- 
cedure and  the  investigations  and  actions  taken  under  that  procedure  must  be 
above  reproach.  The  statute  needs  to  be  fixed. 

Mr.  McCoLLUM.  Thank  you  very  much,  Judge  Mikva. 
Mr.  Olson,  you  may  give  us  your  testimony.  Again,  as  in  the  case 
of  the  other  witnesses,  your  entire  testimony  will  be  admitted  into 
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the  record  without  objection.  You  may  summarize  or  proceed  with 
whatever  portion  of  it  you  wish. 

STATEMENT  OF  THEODORE  B.  OLSON,  PARTNER,  GIBSON, 
DUNN  &  CRUTCHER 

Mr.  Olson,  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. It's  a  pleasure  to  be  here.  It's  an  important  subject  that  Chair- 
man Hyde  and  Congressman  Dickey  and  this  committee  are  consid- 
ering. It  is  appropriate  and  timely  that  it  be  considered  now,  it 
seems  to  me.  This  statute  when  it  was  first  enacted  did  have  wide- 
spread support.  The  number  of  reservations  about  the  statute  and 
its  operation  have  been  growing.  The  reservations  are  being  ex- 
pressed on  a  bipartisan  basis,  from  people  on  all  sides  of  the  politi- 
cal spectrum.  Now  that  people  in  both  political  parties  have  experi- 
enced its  operation  and  have  direct  experiences  with  the  way  the 
statute  operates,  it's  a  good  time  for  everyone  to  take  a  look  at  it. 

Like  Judge  Mikva,  I  have  had  experience  with  the  independent 
counsel  law  from  a  variety  of  standpoints.  First  of  all,  during  my 
tenure  in  the  Department  of  Justice  as  Assistant  Attorney  Greneral. 
Then,  as  you  know,  I  was  the  subject  of  an  independent  counsel  in- 
vestigation, which  was  quite  extensive  in  duration.  Since  then,  I 
have  represented  subjects  of  independent  counsel  investigations. 

As  a  result  of  all  of  those  experiences,  I  am  very  critical  of  the 
independent  counsel  law.  Unlike  Judge  Walsh  and  unlike  Judge 
Mikva,  I  do  not  feel  that  the  benefits  of  the  independent  counsel 
law  outweigh  the  detriments  and  injustices  that  it  brings  about.  I 
favor  repeal  of  the  statute.  I  favor  going  back  to  the  system  that 
the  Framers  of  the  Constitution  devised  for  us  in  enforcing  the  law, 
and  providing  for  misconduct  if  it  occurs  in  the  executive  branch. 

As  Attorney  General  and  later  Supreme  Court  Justice  Robert 
Jackson  explained  to  the  Second  Annual  Conference  of  U.S.  Attor- 
neys in  1940,  a  Federal  prosecutor  has  more  control  over  life,  lib- 
erty and  reputation  than  any  other  person  in  America.  He  or  she 
can  order  prolonged  and  intrusive  investigations,  subpoena  docu- 
ments, obtain  search  warrants,  secure  approval  to  tap  telephones, 
compel  people  to  testify  before  grand  juries,  damage  reputations, 
force  people  to  go  to  trial,  drive  persons  into  bankruptcy,  and  gen- 
erally disrupt  or  damage  lives. 

Any  subject  of  a  criminal  investigation,  especially  if  it  is  con- 
ducted in  part  in  public,  as  most  independent  counsel  investiga- 
tions are,  suffers  great  and  irreparable  damage  simply  by  virtue  of 
the  investigation  itself  and  its  most  basic  consequences.  While  a 
prosecutor  usually  is  an  important  force  in  seeing  that  justice  oc- 
curs in  this  country,  as  Attorney  Greneral  Jackson  pointed  out,  if 
he  acts  from  malice  or  other  base  motives,  he  may  be  one  of  the 
worst  forces  in  society. 

Because  a  prosecutor  has  such  awesome  power,  it  is  essential 
that  power  be  exercised  within  the  constraints  of  institutional 
checks.  As  Attorney  Greneral  Jackson  also  pointed  out  during  that 
important  speech,  one  of  the  worst  things  that  a  prosecutor  can  do 
is  to  select  persons  to  investigate  and  then  investigate  them  and 
find  crimes.  Because  of  the  complexity  of  our  Federal  statutes  and 
the  breadth  of  them,  virtually  any  or  us  could  be  accused  of  com- 
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mitting  a  crime  at  any  time  if  you  look  through  the  statute  books 
hard  enough  and  long  enough  and  investigate  exhaustively  enough. 

Most  prosecutors  will  tell  you  that  it  is  not  difficult  to  obtain  an 
indictment.  So  if  we  select  persons  first  to  investigate,  and  then 
look  for  crimes,  we  will  probably  find  them.  That  is  one  of  the  dif- 
ficult things  about  the  independent  counsel  law,  because  in  many 
respects,  it  selects  an  individual,  and  then  it  creates  an  office  to  in- 
vestigate them. 

As  Justice  Scalia  said  in  dissenting  in  the  Supreme  Court  deci- 
sion on  this  law,  "how  frightening  it  must  be  to  have  an  independ- 
ent prosecutor  created  just  to  investigate  you  and  to  be  permitted 
to  investigate  you  until  that  person  is  no  longer  investigated  in  in- 
vestigating you."  How  frightening  that  must  be,  and  frightening 
that  is  to  the  people  that  are  being  investigated. 

That  power  is  compounded  by  the  fact  that  the  independent 
counsel  has  unlimited  time,  an  unlimited  budget,  and  unlimited  re- 
sources. The  independent  counsel  has  all  the  power  of  the  Depart- 
ment of  Justice,  and  yet  is  subject  to  none  of  the  constraints  that 
prosecutors  in  the  Department  of  Justice  are  subject  to.  There  is 
no  other  official  in  the  executive  branch  of  Government  that  has 
unlimited  budget,  unlimited  time,  an  unlimited  resources  to  do 
something.  So  we  have  created  an  unprecedented  office. 

It  is  not  criticism  of  Judge  Walsh,  although  I  have  been  critical 
of  that  investigation,  but  the  institution  that  we  have  created 
causes  things  to  spin  out  of  control.  When  there  are  no  constraints, 
they  tend  to  go  on  forever. 

President  Reagan  was  in  office  for  8  years.  Judge  Walsh's  inde- 
pendent counsel  investigation  lasted  about  that  long.  He  held  office 
longer  than  any  member  of  the  Reagan  administration  Cabinet  ex- 
cept for  Secretary  Pierce.  He  held  office  longer  than  every  single 
Attorney  General  of  the  United  States  in  our  history,  with  the  ex- 
ception of  one.  He  served  during  three  Presidents  of  the  United 
States,  Reagan,  Bush,  and  Clinton.  His  investigation  spanned  the 
tenure  of  four  Attorneys  General,  Meese,  Thornburgh,  Barr,  and 
Reno.  His  investigation  lasted  longer  than  World  War  H. 

These  investigations  can  go  on  and  on  and  on,  and  they  have  no 
constraints.  That  is  compounded  by  other  factors.  The  threshold  for 
the  appointment  of  an  independent  counsel  is  very,  very  low.  The 
idea  that  an  independent  counsel  must  be  appointed  and  this  pro- 
longed nightmare  will  begin  for  subjects  of  an  independent  counsel 
investigation,  is  based  upon  an  Attorney  General's  determination 
that  there  exists  a  reasonable  ground  to  investigate  further.  Unless 
the  Attorney  General  can  find  that  there  is  no  reasonable  basis  to 
investigate,  the  Attorney  General  must  seek  the  appointment  of  an 
independent  counsel.  The  process  thus  begins. 

I  won't  go  on  any  further,  because  I  know  that  you  have  my  testi- 
mony before  you,  except  to  say  that  because  the  public  has  become 
so  attracted  to  this  statute,  I  doubt  that  it  will  be  repealed,  and 
I  suspect  that  it  will  continue  to  exist.  If  it  does  continue  to  exist, 
I  join  the  other  members  of  this  panel  in  suggesting  that  there  are 
certain  changes  that  should  be  made. 

I  do  believe  that  the  number  of  individuals  covered  by  the  statute 
ought  to  be  narrowed  to  a  few  officials.  It  should  not  just  be  a 
whole  range  of  top  governmental  officials.  If  the  concern  is  conflicts 
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of  interest  concerning  the  Attorney  General  or  the  President  of  the 
United  States,  then  it  should  be  narrowed  accordingly. 

The  threshold  should  be  made  considerably  higher,  more  as  it  is 
with  other  crimes.  There  should  have  to  be  substantial  evidence 
that  a  crime  has  actually  been  committed  before  this  entire  office 
is  created. 

I  agree  with  the  other  panelists,  that  the  list  of  the  crimes  ought 
to  be  narrowed.  It  shouldn't  be  every  statute  in  the  entire  Federal 
Criminal  Code. 

The  jurisdiction  of  the  independent  counsel  should  be  narrowly 
specified  at  the  outset,  and  there  should  be  only  veiy,  very  limited 
occasions  when  it  can  be  expanded,  because  that  leads  to  investiga- 
tions of  witnesses  and  associates  and  friends  and  colleagues,  and 
it  tends  to  go  on  and  on. 

I  do  agree  that  it  should  be  a  full  time  job.  This  country — the 
people  being  investigated,  including  now  the  President  of  the  Unit- 
ed States  and  the  people  of  the  United  States,  deserve  an  inves- 
tigation that  is  being  conducted  full-time  by  the  people  conducting 
the  investigation  so  that  it  can  be  brought  to  a  conclusion  as  rap- 
idly as  possible. 

I  do  think  that  the  reporting  requirement  leads  to  abuses — the 
independent  counsel  court  that  examined  Judge  Walsh's  report 
stated  that  that  report  was  full  of  accusations  and  innuendos  that 
individuals  who  had  either  not  been  indicted  or  tried,  or  whose  con- 
victions had  been  overturned,  had  nonetheless  committed  crimes. 
That  is  an  inappropriate  process.  Normal  prosecutors  do  not  render 
reports  stating  that  individuals  had  committed  crimes  when  their 
targets  have  not  had  a  chance  to  vindicate  themselves  through  the 
process. 

I  think  that  there  are  certain  amendments  that  should  be  made 
to  the  fee  provisions.  It  is  extremely  expensive  for  an  individual 
who  is  subject  to  one  of  these  investigations.  The  fees,  if  they  are 
paid  at  all,  are  only  paid  if  they  are  not  indicted.  Even  if  they  were 
indicted  and  acquitted,  they  receive  no  fee  reimbursement.  The 
court  will  not  reimburse  for  many  of  the  services  that  are  actually 
performed  by  lawyers  and  necessary  to  be  performed  by  lawyers  for 
independent  counsel  investigating  subjects. 

Dealing  with  the  press,  for  example.  If  your  client  has  been — is 
being  investigated  and  the  independent  counsel  puts  out  press  re- 
leases and  has  a  public  office  that  leaks  these  charges,  someone 
has  to  respond  to  those  charges  or  reputational  injury  can  be  per- 
manent. The  independent  counsel  court  does  not  reimburse  the 
lawyers  for  performing  those  services. 

The  reimbursement  when  it  comes,  comes  long  after  the  inves- 
tigation is  over.  Since  the  independent  counsel  court  does  not  reim- 
burse all  of  the  fees,  and  since  it  comes  so  late,  the  amount  of  re- 
covery by  the  attorneys  is  substantially  below  what  they  would  re- 
ceive if  they  were  doing  work  for  anyone  else. 

That  provides  a  substantial  disincentive  to  represent  someone 
who  is  subject  to  an  independent  counsel  investigation,  because 
they  cannot  individually  afford  the  cost  of  these  investigations. 

Thank  you  for  your  time.  I  appreciate  having  had  the  oppor- 
tunity to  testify. 

[The  prepared  statement  of  Mr.  Olson  follows:! 
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Prepared  Statement  of  Theodore  B.  Olson,  Partner,  Gibson,  Dunn  & 

Crutcher 

INTRODUCTION 

MR.  CHAIRMAN  AND  MEMBERS  OF  THE  SUBCOMMITTEE  ON  CRIME 
OF  THE  HOUSE  OF  REPRESENTATIVES  COMMITTEE  ON  THE  JUDICIARY,  MY  NAME 
IS  THEODORE  B.  OLSON.  I  AM  A  PARTNER  WITH  THE  LAW  FIRM  OF  GIBSON, 
DUNN  &  CRUTCHER  IN  WASHINGTON.  DC. 

THANK  YOU  TOk  THE  OPPORTUNIIY  TO  TESTIFY  BEFORE  YOUR 
COMMITTEE  IN  CONNECTION  WITH  THE  INDEPENDENT  COUNSEL  PROVISIONS  OF 
THE  ETHICS  IN  GOVERNMENT  ACT,  28  U.S.C.  SECTION  §  59],  ETSEQ. 

I  HAVE  HAD  EXTENSIVE  PERSONAL  EXPERIENCE  FROM  A  VARIETY 
OF  VANTAGE  POINTS  OVER  THE  PAST  1 5  YEARS  WTTH  THE  INDEPENDENT 
COUNSEL  LAW.  AS  ASSISTANT  ATTORNEY  GENERAL  FOR  THE  OFHCE  OF  LEGAL 
COUNSEL  IN  THE  UNITED  STATES  DEPARTMENT  OF  JUSTICE  DURING  THE  YEARS 
1981-1984, 1  PROVIDED  LEGAL  ADVICE  TO  ATTORNEY  GENERAL  WILLIAM  FRENCH 
SMITH  AND  OTHER  JUSTICE  DEPARTMENT  OFFICIALS  CONCERNING  THE 
INTERPRETATION  AND  IMPLEMENTATION  OF  THE  LAW  IN  THE  EARLY  DAYS  OF 
rrs  OPERATION.  DURING  THAT  SAME  PERIOD.  MY  OFHCE  RENDERED  LEGAL 
ADVICE  AND  SUBMITTED  FORMAL  LEGAL  OPINIONS  CONCERNING  THE  LAW  TO 
INDEPENDENT  COUNSELS  WHO  WERE  THEN  CONDUCTING  INVESTIGATIONS.  I 
ALSO  PARTICIPATED  IN  PREPARING  TESTIMONY  SETTING  FORTH  THE  POSITION 
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OF  THE  DEPARTMENT  OF  JUSTICE  ON  PROPOSED  AMENDMENTS  TO  THE  ACT  AS 
IT  WAS  BEING  RE-AUTHORIZED  IN  1982. 

AFTER  LEAVING  THE  DEPARTMENT  OF  JUSTICE,  I  HAD  THE 
UNCOMFORTABLE  EXPERIENCE  OF  BEING  THE  SUBJECT  OF  A  LENGTHY 
INDEPENDENT  COUNSEL  INVESTIGATION  WHICH  INCLUDED  A  CHALLENGE  TO 
THE  CONSTITUTIONALrry  OF  THE  LAW  IN  THE  UNITED  STATES  SUPREME  COURT 
{MORRISON  V.  OLSON,  487  U.S.  654  (1988)).  ALTHOUGH  THAT  INVESTIGATION 
ENDED.  I  AM  PLEASED  TO  SAY,  WITH  A  REPORT  EXONERATING  ME  AND  A 
JUDICIAL  DEaSION  REIMBURSING  ME  FOR  A  SUBSTANTIAL  PORTION  OF  MY 
LEGAL  FEES.  IT  IS  NOT  AN  EXPERIENCE  THAT  I  WOULD  WANT  TO  REPEAT.  AS 
JUSTICE  SCALIA  EXPLAINED  IN  DISSENTING  FROM  THE  SUPREME  COURT 
DECISION  UPHOLDING  THE  CONSTTrUTIONALITY  OF  THIS  LAW:  "HOW 
FRIGHTENING  IT  [IS]  TO  HAVE  YOUR  OWN  INDEPENDENT  COUNSEL  AND  STAFF 
APPOINTED  WITH  NOTHING  ELSE  TO  DO  BUT  TO  INVESTIGATE  YOU  UNTIL 
INVESTIGATION  IS  NO  LONGER  WORTHWHILE."  487  U.S.  AT  732. 

I  HAVE  ALSO  BEEN  COUNSEL  TO  SEVERAL  SUBJECTS  OF 
INDEPENDENT  COUNSEL  INVESTIGATIONS  INCLUDING  FORMER  PRESIDENT 
RONALD  REAGAN  AND  FORMER  WHITE  HOUSE  CHIEF  OF  STAFF  DONALD  REGAN 
IN  CONNECTION  WITH  THE  IRAN-CONTRA  INDEPENDENT  COUNSEL 
INVESTIGATION  CONDUCTED  BY  JUDGE  WALSH.  AND  STEVEN  BERRY.  A 
SUBJECT  OF  MR  DIGENOVA'S  RECENTLY  COMPLETED  "CLINTON  PASSPORT  FILE" 
INDEPENDENT  COUNSEL  INVESTIGATION.  I  ALSO  REPRESENT.  IN  A  UMITED 
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CAPACITY.  A  WITNESS  IN  THE  INDEPENDENT  COUNSEL  INVESTIGATION  OF  THE 
CLINTON  ADMINISTRATION  BEING  CONDUCTED  BY  KENNETH  STARR. 

AS  A  RESULT  OF  THESE  EXPERIENCES.  WITH  THE  INDEPENDENT 
COUNSEL  LAW,  I  AM  HIGHLY  CRITICAL  OF  THE  LAW  AND  ITS  OPERATION. 
ALTHOUGH  HONORABLE  AND  CONSCIENTIOUS  INDIVIDUALS  HAVE  SERVED  AS 
INDEPENDENT  COUNSEL.  INCLUDING  PERSONS  FOR  WHOM  1  HAVE  HIGH 
PERSONAL  REGARD.  THE  NATURE  OF  THE  RESPONSTBELTTY  THAT  THEY 
UNDERTAKE  WHEN  ACCEPTING  SUCH  AN  ASSIGNMENT  AND  THE  STRUCTURE  OF 
THE  INDEPENDENT  COUNSEL  LAW  ITSELF  LEAD  TO  INJUSTICES  THAT.  IN  MY 
JUDGMENT,  FAR  OUTWEIGH  THE  LIMITED  BENEFHS  OF  THE  LAW   I  THEREFORE 
BELIEVE  THAT  THE  LAW  SHOULD  BE  REPEALED.  BECAUSE  YOUR  TIME  IS 
LIMITED,  I  WILL  MENTION  ONLY  A  FEW  OF  MY  MANY  OBJECTIONS  TO  THE  LAW. 

AS  ATTORNEY  GENERAL  (AND  LATER  SUPREME  COURT  JUSTICE) 
ROBERT  JACKSON  EXPLAINED  IN  1940  TO  THE  SECOND  ANNUAL  CONFERENCE  OF 
UNITED  STATES  ATTORNEYS,  A  FEDERAL  "PROSECUTOR  HAS  MORE  CONTROL 
OVER  LIFE.  LIBERTY.  AND  REPUTATION  THAN  ANY  OTHER  PERSON  IN  AMERICA" 
HE  OR  SHE  CAN  ORDER  PROLONGED  AND  INTRUSIVE  INVESTIGATIONS. 
SUBPOENA  DOCUMENTS.  OBTAIN  SEARCH  WARRANTS.  SECURE  APPROVAL  TO 
TAP  TELEPHONES.  COMPEL  PERSONS  TO  TESTIFY  BEFORE  GRAND  JURIES. 
DAMAGE  REPUTATIONS,  FORCE  PEOPLE  TO  GO  TO  TRIAL.  DRIVE  PERSONS  INTO 
BANKRUPTCY  AND  GENERALLY  DISRUPT  OR  DAMAGE  LIVES.  ANY  SUBJECT  OF  A 
CRIMINAL  INVESTIGATION.  ESPEQALLY  IF  ITIS  CONDUCTED.  IN  PART,  IN 
PUBLIC.  SUFFERS  SIGNfflCANT  AND  ESSENTLMJ-Y  IRREPARABLE  DAMAGE 
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SIMPLY  BY  VIRTUE  OF  THE  INVESTIGATION  ITSELF  AND  ITS  MOST  BASIC 
CONSEQUENCES    WHILE  A  PROSECUTOR  MAY  BE  AND  USUALLY  IS  AN 
IMPORTANT  FORCE  FOR  JUSTICE,  AS  ATTORNEY  GENERAL  JACKSON  EXPLAINED. 
IF  "HE  ACTS  FROM  MALICE  OR  OTHER  BASE  MOTIVES,  HE  [MAY  BE]  ONE  OF  THE 
WORST  [FORCES  IN  OUR  SOCIETY] .' 

BECAUSE  A  PROSECUTOR  HAS  SUCH  AWESOME  POWER,  IT  IS 
ESSENTIAL  THAT  THAT  POWER  BE  EXERCISED  WITH  RESTRAINT  AND  WITHIN  A 
SYSTEM  OF  INSTITUTIONAL  CHECKS.  IT  IS  IMPORTANT.  FOR  EXAMPLE,  TEiAT 
PROSECUTORS  INVESTIGATE  CRIMES  AND  NOT  TARGET  INDIVIDUALS  FOR 
INVESTIGATION  TO  SEE  WHETHER  A  CRIME  MAY  BE  FOUND.  ANY  ONE^E4JS 
WOULD  BE  VULNERABLE  IF  A  PROSECUTOR  WERE  TO  BE  GIVEN  UNLIMITED 
TIME  AND  RESOURCES  TO  ASCERTAIN  WHETHER  WE  HAD  FILED  A  DEFECTIVE 
TAX  RETURN.  VIOLATED  AN  ENVIRONMENTAL  LAW  OR  FILLED  OUT  SOME 
GOVERNMENT  FORM  WITH  INSUFFICIENT  ACCURACY  OR  DETAIL.  NEARLY 
EVERYONE  HAS  DONE  SOMETHING  THAT  MIGHT  VIOLATE  SOME  LAW.  AND 
MOST  PROSECUTORS  WILL  ADMIT  THAT  IT  IS  NOT  HARD  TO  CONVINCE  A  GRAND 
JURY  TO  INDICT.  THE  PROBLEM  WITH  "SPECIAL  PROSECUTORS,"  (A  TERM  THAT 
IS  CERTAINLY  MORE  ACCURATE  THAN  THE  EUPHEMISM  INDEPENDENT 
COUNSEL")  IS  THAT  THEY  ARE  APPOINTED  TO  INVESTIGATE  PERSONS  MORE 
THAN  CRIMES  AND  REGARDLESS  OF  THE  SCOPE  OF  THEIR  JURISDICTION,  THAT 
IS  WHAT  THEY  C^NERALLY  WIND  UP  DOING. 

TO  QUOTE  ATTORNEY  GENERAL  JACKSON  AGAIN.  "THE  GREATEST 
DANGER  OF  ABUSE  OF  PROSECUTING  POWER  LIES"  IN  THOSE  SITUATIONS 
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WHERE  A  PERSONS  IS  SELECTED  FOR  INVESTIGATION  AND  THE  PROSECUTOR 
THEN  LOOKS  FOR  AN  OFFENSE  "  YET  THAT  IS  ESSENTIALLY  HOW  THE 
INDEPENDENT  COUNSEL  LAW  OPERATES  IN  PRACTICE. 

THE  INJUSTICE  CREATED  BY  TARGETING  INDIVIDUALS  TO 
INVESTIGATE  IS  COMPOUNDED  BY  THE  FACT  THAT  THE  THRESHOLD  TO  START 
AN  INVESTIGATION  UNDER  THE  INDEPENDENT  COUNSEL  LAW  IS  A  GREAT  DEAL 
LOWER  THAN  FOR  OTHER  INVESTIGATIONS    BECAUSE  A  CRIMINAL 
INVESTIGATION  OF  AN  INDIVIDUAL  CAN  BE  SUCH  AN  INTRUSIVE  AND 
DAMAGWG  EPISODE,  CRIMINAL  INVESTIGATIONS  ARE  NOT  NORMALLY 
COMMENCED  ABSENT  A  RELATIVELY  STRONG  BASIS  FOR  BELIEVING  THAT  A 
CRIME  HAS  BEEN  COMMITTED.  THAT  IMPORTANT  BARRIER  TO  THE  LAUNCHING 
OF  AN  INVESTIGATION  IS  VIRTUALLY  ELIMINATED  IN  THE  CASE  OF  TEIE 
INDEPENDENT  COUNSEL  LAW.  UNDER  THAT  LAW.  THE  ATTORNEY  GENERAL 
"SHALL  "  ORDER  A  PRELIMINARY  INVESTIGATION  WHENEVER  SHE  RECEIVES 
'INFORMA  TION SUFFICIENT  TO  CONSTITUTE  GROUNDS  TO  INVESTIGATE" 
WHETHER  ANY  OF  THE  OFHCIALS  DESIGNATED  BY  THE  STATUTE  "MAY HAVE 
VIOLATED"  ANY  BUT  THE  MOST  TRIVIAL  OF  FEDERAL  LAWS.  UNLESS  THE 
ATTORNEY  GENERAL  DETERMINES.  DURING  A  BRIEF  PRELIMINARY 
INVESTIGATION,  THAT  "THERE  ARE  NO  REASONABLE  GROUNDS  TO  BEUEVE  THAT 
FURTHER  INVESTIGATION  IS  WARRANTED. "  THE  ATTORNEY  GENERAL  "SHALL" 
APPLY  FOR  THE  APPOINTMENT  OF  AN  INDEPENDENT  COUNSEL. 

THIS  IS  AN  IMPOSSIBLY  LOW  STANDARD.  IT  SETS  IN  MOTION  THE 
APPOINTMENT  OF  AN  INDEPENDENT  COUNSEL,  AND  VIRTUALLY  ASSURES  THAT 
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THERE  WILL  BE  A  LENGTHY.  PUBLIC.  COSTLY  AND  DAMAGING  INVESTIGATION. 
PREDICATED  ON  THE  THINNEST  OF  ALLEGATIONS  OF  WRONGDOING  UhJLESS  THE 
ATTORNEY  GENERAL  CAN  DETERMINE  THAT  THERE  IS  'NO  REASONABLE 
GROUND  TO"  INVESTIGATE  FURTHER. 

THAT  IS  ALMOST  LIKE  HAVING  TO  PROVE  THAT  YOU  ARE  INNOCENT 
BEYOND  A  REASONABLE  DOUBT    THE  LAW  THUS  EXPOSES  THE  HIGHEST 
OFFICIALS  IN  THE  EXECUTIVE  BRANCH.  INCLUDING  THE  ONLY  TWO  PERSONS 
(THE  PRESIDENT  AND  VICE  PRESIDENT)  ELECTED  BY  THE  ENTIRE  NATION.  TO  A 
POTENTIALLY  DEVASTATING  AND  DEBIUTATING  CRIMINAL  INVESTIGATION 
BASED  UPON  ALLEGATIONS  THAT  MAY  LACK  NO  SUBSTANCE  BUT  WHICH 
CANNOT  BE  RULED  OUT  AS  A  POTENTIAL  AVENUE  OF  INVESTIGATION.  IT  SEEMS 
IRONIC  AS  WELL  AS  UNJUST  THAT  WE  SUEMFT  OUR  MOST  TRUSTED  PUBUC 
OFFICIALS  TO  A  VASTLY  GREATER  EXPOSURE  TO  A  CRIMINAL  INVESTIGATION 
THAN  ANY  OTHER  CITIZEN  IN  THE  NATION. 

THE  APPOINTMENT  OF  THE  INDEPENDENT  COUNSEL  IS  THE 
BEGINNING  OF  A  PROLONGED  NIGHTMARE  FOR  THE  SUBJECT  OF  THE 
INVESTIGATION.  ONCE  THE  INDEPENDENT  COUNSEL  IS  APPOINTED.  THE 
INVESTIGATION  THAT  FOLLOWS  IS  ALMOST  INVARIABLY  MORE  LENGTHY, 
INTRUSIVE.  BROAD,  PUBUC  AND  INTENSE  THAN  NORMAL  JUSTICE  DEPARTMENT 
INVESTIGATIONS.  LAWYERS  MUST  BE  HIRED.  FRIENDS  AND  ASSOCLVTES  WILL 
BE  SUBPOENAED  FOR  TESTIMONY.  AND  EXTRAORDINARILY  BROAD  CATEGORIES 
OF  DOCUMENTS  MUST  BE  PRODUCED. 
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ORDINARY  PROSECUTORS  ARE  FORCED  TO  ALLOCATE  LIMITED 
RESOURCES  TO  THE  MOST  SERIOUS  OF  CRIMES,  AND  TO  MOVE  ON  TO  OTHER 
COMPELLING  CONCERNS  IF  AN  INVESTIGATION  BECOMES  TOO  LENGTHY. 
THESE  RESTRAINTS  ARE  VALUABLE  INSTITUTIONAL  CHECKS  WHICH  PREVENT 
MOST  PROSECUTORS  FROM  INVESTIGATING  TRIVIAL  OR  UNINTENDED  OR 
HARMLESS  CRIMES,  OR  FROM  PURSUING  A  TARGET,  HOWEVER  DESERVING  OF 
INVESTIGATION,  ENDLESSLY.  UNFORTUNATELY.  THE  INDEPENDENT  COUNSEL 
LAW  OVERRIDES  MOST  OF  THE  NORMAL  CONSTRAINTS  ON  THE  POWERS  OF 
PROSECUTORS.  NEITHER  THEIR  RESOURCES  NOR  THEIR  TIME  ARE  LIMITED. 
UNLIKE  ANY  OTHER  PROSECUTOR,  OR  ANY  OTHER  GOVERNMENT  AGENCY. 
THEY  HAVE  A  BLANK  CHECK  FROM  CONGRESS  TO  SPEND  WHATEVER  FUNDS 
THEY  DEEM  APPROPRIATE.  TO  HIRE  AS  MANY  ASSISTANT  PROSECUTORS  THEY 
MAY  WISH.  TO  USE  AS  MANY  FBI  AGENTS  OR  OTHER  GOVERNMENT  HELP  THEY 
MAY  WANT,  AND  TO  EXERCISE  EVERY  POWER  GIVEN  TO  THE  ATTOKSEY 
GENERAL  OF  THE  UNITED  STATES  FOR  AS  LONG  AS  THEY  WISH.  AS  WOULD  ANY 
INDIVIDUAL  WHO  IS  GIVEN  UNRESTRAINED  POWER,  MONEY.  AND  TIME.  THE 
INDEPENDENT  COUNSEL  WILL  ALMOST  INVARIABLY  USE  THAT  DISCRETION  TO 
INTERVIEW  EVERY  WITNESS,  EXAMINE  EVERY  DOCUMENT  AND  TURN  OVER 
EVERY  PEBBLE,  HOWEVER  INSIGNDPICANT. 

THE  INSTITUTIONAL  PRESSURES  ON  INDEPENDENT  COUNSEL 
VIRTUALLY  ASSURE  THAT  NORMAL  LIMITATIONS  WILL  BE  EXCEEDED.  THE 
DESIGNATION  OF  AN  INDEPENDENT  COUNSEL  TO  INVESTIGATE  SOMEONE  IS 
LIKE  ISSLHNG  A  HUNTING  LICENSE  WTTH  THE  NAME  OF  THE  TARGET  PRINTED 
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ON  TO  THE  LICENSE.  THE  PROSECUTOR  IS  THEN  ACCORDED  ALL  OF  THE  POWER 
AND  RESOURCES  OF  THE  FEDERAL  GOVERNMENT  TO  "HUNT-  THAT  TARGET    AS 
A  RESULT.  ALL  MANNER  OF  PSYCHOLOGICAL  FORCES  ENCOURAGE  A  LENGTHY. 
EXHAUSTIVE  INVESTIGATION.  UNFORTUNATELY,  THE  VIRTUALLY 
IRRESISTIBLE  TEMPTATION  IS  TO  BRING  HOME  THE  GAME  WHOSE  NAME  IS  ON 
THE  LICENSE.  OR  TO  DEMONSTRATE  AT  THE  END  THAT  NO  EFFORT  WAS  SPARED 
IN  ATTEMPTING  TO  FIND  A  GROUND  FOR  DOING  SO. 

THE  B^EPENDENT  COUNSEL'S  JURISDICTION  IS  GENERALLY 
DEFINED  BY  THE  APPOINTHTG  COURT  IN  BROAD  TERMS,  WITH  AN  ADDED 
PROVISO  THAT  THE  PROSECUTOR  CAN  INVESTIGATE  OTHER  PERSONS  AND  ANY 
OTHER  ALLEGED  LAW  VIOLATION  UNCOVERED  DURING  THE  INVESTIGATION. 
THIS  GIVES  THE  PROSECUTOR  NOT  ONLY  BROAD  POWER  OVER  HIS  SUBJECT. 
BUT  THE  POWER  TO  PUT  INVESTIGATIVE  PRESSURE  ON  FRIENDS,  ASSOCIATES 
AND  RELATIVES  OF  THE  TARGET.  AND  THE  PROSECUTOR  CAN  INVESTIGATE 
WHETHER  WITNESSES  HAVE  BEEN  TRUTHFUL  OR  COOPERATIVE,  THUS  PUTTING 
PRESSURE  ON  THEM  TO  HELP  THE  PROSECUTOR  BUILD  A  CASE  AGAINST  THE 
TARGET.  OF  COURSE.  REGULAR  PROSECUTORS  HAVE  SIMILAR  AUTHORITY,  BUT 
THEY  HAVE  NEITHER  THE  SAME  PRESSURE  TO  "BRING  IN"  THE  TARGET  NAMED 
ON  A  HIGHLY  SPECIFIC  HUNTING  LICENSE.  BECAUSE  THEY.  UNLKB 
INDEPENDENT  COUNSEL,  CAN  ALWAYS  MOVE  ON  TO  OTHER  TARGETS.  NOR  THE 
UNLIMITED  RESOURCES  THAT  ALLOW  THEM  TO  FOCUS  SO  INTENSELY  FOR  SO 
LONG  ON  SECURING  THE  PROSECUTION  OF  THE  IDENTIFIED  TARGET. 
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mSTORV  HAS  SHOWN  THAT  BECAUSE  THERE  ARE  NO  BUDGETARY 
OR  TIME  CONSTRAINTS  ON  INDEPENDENT  COUNSELS,  THEY  WILL  TYPICALLY 
INVESTIGATE  BROADLY,  AT  GREAT  LENGTH  AND  IN  METICULOUS  DETAIL.  NO 
INDEPENDENT  COUNSEL  WANTS  TO  BE  ACCUSED  OF  OVERLOOKING  ANYTHING 
POLITICAL  OPPONENTS  OF  THE  TARGETED  PERSON  WILL  BRING  HUGE  PRESSURE 
ON  THE  INDEPENDENT  COUNSEL  TO  TRACK  DOWN  EVERY  RUMOR.  ALLEGATION 
OR  SUSPICION.  AND  THE  INDEPENDENT  COUNSEL  HAS  NO  EXCUSE.  EXCEPT 
DISCRETION,  NOT  TO  INVESTIGATE  EVERYTHING.  THUS,  INDEPENDENT 
COUNSEL  INVESTIGATIONS  GET  LONGER  AND  LONGER  THE  FIRST  TWO  SUCH 
INVESTIGATIONS  WERE  COMPLETED  IN  MONTHS.  THEIR  LENGTH  IS  NOW 
MEASURED  IN  YEARS. 

AS  A  CONSEQUENCE  OF  ALL  THESE  FACTORS.  THE  DAMAGE  TO 
TARGETS  OF  INDEPENDENT  COUNSEL  INVESTIGATIONS  IS  INVARIABLY 
IMMENSE  EVEN  WHERE  THERE  IS  NO  INDICTMENT.  THEY  INCUR  ENORMOUS 
COSTS.  THEIR  LIVES  ARE  DISRUPTED  FOR  LONG  PERIODS.  AND,  IF  THEY  ARE  A 
TOP  GOVERNMENT  OFFICIAL,  THEIR  ABILITY  TO  PERFORM  THEIR  JOB  IS 
INEVTTABLY  IMPAIRED.  IF  THEY  HAVE  LEFT  THE  GOVERNMENT.  THEIR  PRIVATE 
UVES  ARE  SERIOUSLY  DISLOCATED.  NO  ONE  SURVIVES  AN  D^VESTIGATION 
WITHOUT  SOME  SERIOUS  SCARS.  AND  EVEN  IF  A  SUBJECT  IS  NOT  INDICTED,  TIE 
FINAL  REPORT  IS  ALMOST  INVAIUABLY  CRITICAL  OF  THE  SUBJECT  IN  SOME 
FASHION.  AND  ATTORNEYS  FEES,  EVEN  FOR  TEIE  UNINDICTED.  ARE  SELDOM.  IF 
EVER.  REIMBURSED  IN  FULL. 
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INTERIM  REPORTS  TO  CONGRESS  BY  INDEPENDENT  COUNSEL, 
AUTHORIZED  BY  THE  LAW.  HAVE  BEEN  ABUSED  TO  MAKE  ALLEGATIONS  AND 
ASSERTIONS  REGARDING  THE  SUBJECTS.  OR  TARGETS  OF  INVESTIGATIONS  - 
SOMETHING  WHICH  REGULAR  PROSECUTORS  ARE  BOUND  NOT  TO  DO.  AND  THE 
FINAL  REPORT  REQUIREMENT  HAS  TURNED  INTO  AN  EXCUSE  TO  FILE  LONG 
EXHAUSTIVE  EXPOSITIONS  WHICH  RATIONALIZE  THE  INVESTIGATION, 
DESCRIBE  EVERY  FACT  INVESTIGATED,  WITNESS  INTERVIEWED  AND 
DOCUMENT  EXAMINED.  OFFER  OPINIONS  REGARDING  AND/OR  PRONOUNCE 
JUDGMENTS  ON  THE  INDIVIDUALS  INVESTIGATED,  AND  GENERALLY  MAKE  THE 
INDEPENDENT  COUNSEL  LOOK  GOOD.  THESE  REPORTS  MAY  HAVE  SOME 
BENEFFTS,  AS  WHEN  AN  INDEPENDENT  COUNSEL  EXPLAINS  THAT  THE  PERSONS 
WHO  HAVE  BEEN  UNDER  A  CLOUD  FOR  YEARS  DID  NOT  VIOLATE  ANY  LAW.  BUT 
THAT  BENEFIT  IS  OFTEN  OUTWEIGHED  BY  JUDGMENTAL  STATEMENTS  IN 
REPORTS  PRONOUNCING  THAT  PERSONS  WHO  HAD  NOT  BEEN  PROSECUTED,  OR 
WHO  HAD  BEEN  PARDONED.  OR  WHOSE  CONVICTIONS  HAD  BEEN  OVERTURNED. 
HAD  NONETHELESS  COMMITTED  CRIMES,  FAILED  TO  COOPERATE,  HAD 
VIOLATED  THE  "SPHUT"  OF  THE  LAW.  OR  HAD  ACTED  IMPROPERLY  IN  SOME 
FASHION.  THESE  REPORTS  OFTEN  CONTAIN  ASSERTIONS  BASED  ON  OUT-OF- 
CONTEXT  FRAGMENTS  OF  SECRET  GRAND  JURY  TESTIMONY  -  IMPOSSIBLE  FOR 
ANYONE  TO  REFUTE. 

THE  POWER  TO  RESPOND  TO  THESE  REPORTS  GIVEN  BY  THE  LAW 
TO  PERSONS  MENTIONED  IN  THEM  HAS  VERY  LmT-E  VALUE   NO  ONE  READS 
THESE  RESPONSES.  WHAT  THE  PROSECUTOR  SAYS  IS  NEWS.  ESPECL^UXY  IF  ITIS 
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GRATUITOUS  SLANDER  OR  INSULT    THE  RESPONSES  RECEIVE  LITTLE 
ATTENTION. 

THE  FEE  REIMBURSEMENT  MECHANISMS  OF  THE  LAW  ARE 
WOEFULLY  INADEQUATE.  THE  SUBJECT  CANNOT  EVEN  APPLY  FOR  FEES  IF  HE 
HAS  BEEN  INDICTED.  GIVEN  THE  EASE  WITH  WHICH  A  PROSECUTOR  CAN 
INDICT.  THAT  GIVES  THE  PROSECUTOR  ENORMOUS  LEVERAGE  OVER  THE 
SUBJECT.  AND  THE  INDEPENDENT  COUNSEL  COURT  SUBMITS  ATTORNEYS  FEES 
APPLICATIONS  FOR  COMMENTS  TO  THE  INDEPENDENT  COUNSEL  AND  TO  THE 
DEPARTMENT  OF  JUSTICE.  THUS  REQUIRING  A  SUBJECT  TO  REVEAL 
CONFIDENTIAL  INFORMATION  TO  HIS  ADVERSARY  AND  THE  GOVERNMENT  IF  HE 
EXPECTS  TO  BE  REIMBURSED.  AND  THE  INDEPENDENT  COUNSEL  ACTUALLY 
HAS  THE  POWER  TO  OPPOSE  PAYMENT  OF  ATTORNEYS  FEES.  GIVING  HIM  EVEN 
MORE  POWER  OVER  THE  SUBJECT  OF  HIS  PROSECUTION,  ESPECLMXY  WITH 
RESPECT  TO  ANY  SUBJECT  -  OR  ATTORNEY  -  WHO  DARES  CRITICIZE  THE 
INDEPENDENT  COUNSEL  OR  HIS  WORK.  MOST  FREQUENTLY.  THE  COURT 
AWARDS  ONLY  A  PORTION  OF  THE  FEES  INCURRED  AND  ONLY  THEN  WELL 
AFTER  THE  INVESTIGATION  IS  OVER.  IRONICALLY,  ALTHOUGH  THE 
INVESTIGATION  TYPICALLY  GENERATES  ENORMOUS  ADVERSE  PUBUdTY  TO 
THE  SUBJECT  OF  THE  INVESTIGATION  AND  THE  LAW  ALLOWS  THE 
INDEPENDENT  COUNSEL  TO  HIRE  PRESS  AGENTS  AND  PAYS  HIM  FOR  DEALING 
WITH  THE  PRESS.  THE  COURT  WILL  NOT  REIMBURSE  THE  TARGETS  LAWYER  FOR 
HIS  NECESSARY  DEALINGS  WITH  THE  PRESS  IN  RESPONSE.  ATTORNEYS  ARE 
THEREFORE  OFTEN  PAID  LESS  THAN  50  CENTS  ON  THE  DOLLAR,  ESPECL\LLY 
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WHEN  FEE  AWARDS  ARE  DISCOUNTED  FOR  THE  LENGTH  OF  TIME  FROM  WHEN 
THE  SERVICES  ARE  RENDERED  TO  THE  DATE  OF  FEE  RECOVERY.  THIS  PROVIDES 
A  SUBSTANTIAL  DISINCENTIVE  TO  REPRESENT  ANYONE  SUBJECT  TO  THIS  LAW. 

I  SEE  NO  NEED  FOR  AN  INDEPENDENT  COUNSEL  LAW    I  SEE  NO 
VIRTUE  IN  HAIR-TRIGGERED.  INTRUSIVE.  PROLONGED.  PUBLIC  INVESTIGATIONS 
OF  OUR  HIGHEST  EXECUTIVE  BRANCH  OFFICIALS.  OUR  CONSTITUTION  VESTED 
ALL  EXECUTIVE  POWER  IN  THE  PRESIDENT.  THE  DEPARTMENT  OF  JUSTICE  IS 
FILLED  WITH  DEDICATED  CAREER  OFFICIALS  WHO  CAN  BE  TRUSTED  TO 
INVESTIGATE  REAL  CRIME  -  THEY  DO  SO  THOROUGHLY  AND  COMPETENTLY 
EVERY  DAY  UNDER  REPUBLIC  AN  AND  DEMOCRAT  PRESIDENTS.  AND  THEY 
INVESTIGATE  GOVERNMENT  CORRUPTION  ALL  THE  TIME.  IT  IS  VERY  UNLIKELY 
THAT  POLITICAL  APPOINTEES  CAN  STIFLE  OR  SIDETRACK  A  LEGITIMATE 
INVESTIGATIONS  IN  THIS  DAY  AND  AGE.  THESE  CAREER  OFHCLM-S  VALUE 
THEIR  INTEGRITY  TOO  MUCH  TO  ALLOW  THAT  TO  HAPPEN.  ANT)  IF  SUCH  AN 
EFFORT  IS  MADE.  THERE  IS  ALWAYS  THE  POSSIBILITY  OF  A  LEAK  TO  THE  PRESS 
OR  TO  CONGRESS  WHENEVER  A  POLITICAL  APPOINTEE  ATTEMPTS  TO  IMPEDE, 
AN  INVESTIGATION  OR  COVER  UP  A  CRIME. 

IF  THE  PRESIDENT  HIMSELF  MUST  BE  INVESTIGATED.  PRESSURES 
FROM  CONGRESS  AND  THE  PRESS  WILL  ASSURE  THAT  IT  IS  DONE.  AND 
CONGRESS  ALSO  POSSESSES  THE  IMPEACHMENT  POWER,  WHICH  THE  FRAMERS 
OF  OUR  CONSTITUTION  DESIGNED  TO  BE  THE  PROCESS  BY  WHICH  CORRUPT 
OFFICIALS,  INCLUDING  PRESIDENTS.  COULD  BE  REMOVED.  THEY  DID  NOT 
INTEND.  AND  WOULD  NOT  HAVE  SUPPORTED,  "INDEPENDENT"  PROSECUTORS 
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WHO.  IF  A>ryTHING.  GIVE  CONGRESS  AN  EXCUSE  NOT  TO  EXERCISE  ITS 
RESPONSIBILITY. 

OF  COURSE  OUR  CONSTITUTIONAL  SYSTEM  IS  NOT  FLAWLESS  OR 
FOOLPROOF.  BUT  WE  HAVE  A  FREE  PRESS  AND  REGULAR  ELECTIONS  WHICH 
PROVIDE  ADDITIONAL  STRUCTURAL  SAFEGUARDS    AND  IN  OUR  EFFORT  TO 
MAKE  OUR  SYSTEM  PERFECT.  IN  MY  JUDGMENT.  WE  HAVE  INTRODUCED  MORE 
INJUSTICE  INTO  THE  SYSTEM  THAN  WE  HAVE  REMOVED. 

I  RECOGNIZE.  HOWEVER,  THAT  CONGRESS  AND  IHE  AMERICAN 
PUBLIC  HAVE  BECOME  ACCUSTOMED  TO  THE  INDEPENDENT  COUNSEL  LAW  AND 
MANY  IN  THE  MEDU  SEEM  TO  VALUE  THE  NEWS  WHICH  THE  OPERATION  OF 
THE  LAW  GENERATES.  THUS.  THERE  IS  A  GREAT  DEAL  OF  OPPOSFTION  TO  ITS 
REPEAL.  IF  THE  LAW  CANNOT  BE  ELIMINATED,  I  SUGGEST  THAT  ITS  PROVISIONS 
BE  AMENDED  AS  FOLLOWS: 

1 .  THERE  SHOULD  BE  A  SUBSTANTIAL  NARROWING  OF  THE  RANGE 
OF  "COVERED  PERSONS.* 

2.  THE  TRIGGER  FOR  SEEKING  AN  APPOINTMENT  OF  AN 
INDEPENDENT  COUNSEL  SHOULD  BE  CONSIDERABLY  HICaiER 
THAN  "REASONABLE  GROUNDS  TO  BELIEVE  THAT  FURTHER 
INVESTIGATION  IS  WARRANTED." 

3 .  THE  LIST  OF  FEDERAL  OFFENSES  TO  WHICH  THE  LAW  APPLIES 
SHOULD  BE  SHARPLY  LIMITED 

4.  THE  JURISDICTION  OF  THE  INDEPENDENT  COUNSEL  SHOULD  BE 
NARROWLY  DEFINED.  EXPA2>3DED  ONLY  WHERE  THERE  IS 
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SUBSTANTIAL  EVTOENCB  THAT  A  CRIME  HAS  BEEN  COMMTITED 
AND  NOT  EXPANDED  TO  COVER  NEW  TARGETS  OR  SUBJECTS 
EXCEPT  IN  VERY  NARROW  CIRCUMSTANCES 

5.  AN  INDEPENDENT  COUNSEL  SHOULD  AGREE  AT  THE  OUTSET 
THAT  HIS  OR  HER  RESPONSIBILITY  WILL  BE  A  FULL  TIME 
ENGAGEMENT.  WHILE  IT  MIGHT  BE  ARGUED  THAT  SOME 
INDEPENT3ENT  COUNSEL  INVESTIGATIONS  WILL  NOT  REQUIRE  A 
FULL  TIME  PROSECUTOR.  THE  TEMPTATIONS  AND 
DISTRACTIONS  OF  A  COMPETING  LAW  PRACTICE  AND  THE  NEED 
FOR  INDIVIDUALS  BEING  INVESTIGATED  AND  THE  AMERICAN 
PUBLIC  TO  HAVE  AN  EXPEDITIOUS  RESOLUTION  TO  THESE 
INVESTIGATIONS  SUGGESTS  TO  ME  THAT  INDEPENDENT 
COUNSEL  SHOULD  WORK  FULL  TIME  ON  THEIR  GOVERNMENT 
DUTIES  UNTIL  THE  MISSION  IS  COMPLETED   FOR  SOME 
INVESTIGATIONS.  CAREER  PROSECUTORS  WHO  ARE  ALREADY 
GOVERNMENT  EMPLOYEES  COULD  PERHAPS  BE  CONSIDERED 
FOR  APPOINTMENT  AS  INDEPENDENT  COUNSELS. 

6.  THE  RIGHT  TO  FILE  "INTERIM"  REPORTS  WITH  CONGRESS  AND 
THE  RESPONSIBILITY  TO  FILE  A  FINAL  REPORT  SHOULD  BE 
DELETED  OR  MATERIALLY  NARROWED.  THE  INTERIM  REPORT 
PROCESS  IS  NOT  NECESSARY  AND  SIMPLY  ALLOWS  THE 
INDEPENDENT  COUNSEL  TO  MAKE  EXTRA-JUDICL\L  AND 
IMMUNIZED  STATEMENTS  ABOUT  A  PENDING  INVESTIGATION 
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THAT  MAY  BE  DAMAGING  TO  THE  SUBJECT  OF  AN 
INVESTIGATION,  THE  FINAL  REPORT  MAY  BE  USED  UNFAIRLY 
TO  STIC3.4ATIZE  PERSONS  WHO  HAVE  NOT  BEEN  CHARCSHED  WITH 
COMMimNG  CRIKffiS.  OR  IT  MAY  BE  USED  TO  EXPRESS 
JUDGMENTS  ABOUT  SUBJECTS  OR  WITNESSES  BASED  ON  SECRET 
GRAND  JURY  TESTIMONY  THAT  ARE  UNFAIR  TO  THE  PERSONS 
MENTIONED  AND  DIFFICULT  TO  REFUTE  BECAUSE  BASED  UPON 
SOURCES  NOT  AVAILABLE  TO  THE  PERSONS  COMMENTED  UPON. 
MOREOVER.  THESE  REPORTS  HAVE  BECOME  LENGTHY 
GOVERNMENT-FINANCED.  SELF<:ONGRATULATORY 
ENCYCLOPEDIAS.  MR.  WALSH'S  REPORT  WAS  565  PAGES  AND 
SEVERAL  HUNDRED  THOUSAND  WORDS.  ASIDE  FROM  A  SIMPLE 
STATEMENT  THAT  CERTAIN  PERSONS  HAD  BEEN  CONVICTED  OR 
ACQUnTED  OR  NOT  PROSECUTED.  THESE  REPORTS  DO  VASTLY 
MORE  DAMAGE  THAN  GOOD. 
7.    AN  INDEPENDENT  COUNSEL  SHOULD  ACHIEE  AND  SIGN  A 
CONTRACT  WITH  THE  GOVERNMENT  TO  THE  EFFECT  THAT  HE 
OR  SHE  WILL  RECEIVE  NO  COMPENSATION  WITH  RESPECT  TO 
THEIR  SERVICE  AS  AN  INDEPENDENT  COUNSEL  EXCEPT  FROM 
THE  UNITED  STATES  GOVERNMENT.  WHILE  THIS  WILL  NOT 
PRECLUDE  INDEPENDENT  COUNSEL  FROM  GIVING  SPEECHES  OR 
LECTURES.  OR  OTHERWISE  WRITING  ABOUT  THEIR 
EXPERIENCES,  IT  WILL  PRECLUDE  THEM  FROM  PROFITING  FROM 
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A  BOOK  ABOUT  THEIR  EXPLOITS.  THIS  SHOULD  REMOVE  THE 
TEMPTATION  FOR  INDEPENDENT  COUNSEL  FROM  HAVING  ONE 
EYE  ON  DISCHARGING  THEIR  PUBLIC  DUTIES  AND  ANOTHER  ON 
THE  BOOK  THEY  MIGHT  WRITE  GLORIFYING  THEIR  OWN 
ADVENTURES.  THIS  COMMITMENT  SHOULD  ALSO  BE  IMPOSED 
ON  ANY  PERSON  ON  THE  INDEPENDENT  COUNSEL'S  STAFF. 

8.  ATTORNEYS  FEES  PROVISIONS  SHOULD  BE  AMENDED  TO 
INCLUDE  INTERIM  PAYMENTS.  TO  DELETE  INPUT  REGARDING 
FEE  AWARDS  FROM  THE  INDEPENDENT  COUNSEL  AND  THE 
DEPARTMENT  OF  JUSTICE.  TO  COVER  INDICTED  BUT 
UNCONVICTED  SUBJECTS,  AND  TO  COVER  ALL  TASKS 
REASONABLY  UNDERTAKEN  BY  A  SUBJECT'S  LAWYER, 
INCLUDING  DEALING  WITH  THE  PRESS. 

9.  THE  INDEPENDENT  COUNSEL  LAW  SHOULD  NOT  BE  EMPLOYED 
IN  A  MANNER  THAT  ALLOWS  CONGRESS,  FOR  POUTICAL 
REASONS.  TO  WEAKEN  THE  POWERS  OF  THE  PRESIDENCY  BY 
AUTHORIZING  INVESTIGATIONS  OF  SUBORDINATES  OF  THE 
PRESIDENT  FOR  THE  PERFORMANCE  OF  TASKS  FUNDAMENTAL 
TO  THE  PRESIDENTS  CONSTITUTIONAL  DUTIES  EXCEPT  WHERE 
THERE  IS  SUBSTAl>mAL  EVIDENCE  THAT  A  CRIME  HAS  BEEN 
COMMITTED  IN  PERFORMING  THOSE  DUTIES. 
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CONCLUSION 

THE  INDEPENDENT  COUNSEL  LAW  IS  A  MISGUIDED  EFFORT  TO  IMPROVE 
ON  OUR  CONSTITUTION.  UNFORTUNATELY  THE  DAMAGE  BEING  DONE  TO 
INDIVIDUALS  AND  TO  OUR  INSTITUTIONS  OF  GOVERNMENT  BY  THIS  WELL- 
INTENDED  BUT  WOEFULLY  MISGUIDED  LAW,  AND  ITS  ENORMOUS  COSTS,  FAR 
OUTWEIGH  ITS  EXTREMELY  LIMITED  BENEFITS. 
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Mr.  McCoLLUM.  You  are  quite  welcome,  Mr.  Olson. 

Mr.  diGenova,  and  I  did  get  it  right  that  time.  I  want  to  be  sure 
that  you  have  a  fair  opportunity  to  present  your  testimony.  We're 
going  to  have  a  vote  in  about  2  more  minutes,  we  probably  have 
a  total  of  seven  now.  Would  you  prefer  to  have  us  take  our  break 
or  do  you  want  to  go  forward  now? 

Mr.  diGenova.  I'm  happy  to  do  whatever  the  Chair  would  like. 

Mr.  McCoLLUM.  All  right.  Then  we  have  about  7  minutes.  Well, 
we  have  about  12  minutes  before  the  vote  actually.  We  have  about 
7  more  minutes  we  could  hear  Mr.  diGenova. 

All  right.  If  you  wish  to  take  the  recess,  let's  take  it  and  come 
back.  We'll  come  back  right  afterwards.  Then  we'll  have  your  com- 
plete testimony.  We're  in  recess. 

[Recess.] 

Mr.  McCoLLUM.  The  Subcommittee  on  Crime  will  come  to  order. 
We  took  a  recess  for  a  vote  and  as  I  said  earlier  in  the  proceedings, 
we  may  get  several  of  these  votes  today  as  we  proceed  through  the 
farm  bill  on  the  floor.  But  in  the  process,  we  are  back  now  in  the 
middle  of  testimony  of  our  panel.  It  is  now  time  for  Mr.  diGenova 
to  testify. 

I  continue  to  want  to  run  over  your  name,  Joe.  I  apologize.  I 
know  how  it's  pronounced.  I  even  did  it  right  the  second  try  then. 
But  we  welcome  you.  You  may  summarize  your  testimony  if  you'd 
like.  Your  entire  testimony  will  be  admitted  to  the  record  without 
objection. 

STATEMENT  OF  JOSEPH  E.  DIGENOVA,  FORMER  INDEPEND- 
ENT COUNSEL,  AND  PARTNER,  DIGENOVA  &  TOENSING 

Mr.  diGenova.  Thank  you,  Mr.  Chairman.  It's  a  privilege  to  be 
here  this  morning.  I  thank  the  committee  for  its  invitation.  It  is  a 
privilege  to  be  on  this  panel  as  well,  with  Mr.  Olson,  Judge  Walsh, 
and  Judge  Mikva. 

My  concern  about  the  statute,  Mr.  Chairman,  has  been  recently 
reflected  in  some  published  comments  that  I  have  made  about  the 
operation  of  the  statute  and  its  pedigree.  When  Dr.  Johnson  said 
that  patriotism  was  the  last  refuge  of  a  scoundrel,  I  don't  think  he 
had  heard  of  reform.  The  problem  with  most  reforms,  Mr.  Chair- 
man, is  that  while  they  are  well  intentioned,  they  usually  hit  some 
targets  that  they  were  not  intended  to  hit,  and  do  a  lot  of  harm. 

I  don't  think  that  any  of  us  would  disagree  with  the  notion  that 
given  the  constitutional  crisis  that  confronted  this  country  during 
Watergate,  that  the  independent  counsel  or  the  use  of  a  special 
prosecutor  was  appropriate.  It  was  certainly  very  appropriate.  I 
don't  think  anyone  who  ever  has  studied  Watergate  would  think 
differently. 

Similarly,  I  agree  with  Judge  Mikva  that  the  kind  of  constitu- 
tional crisis  that  confronted  the  dispute  between  the  branches  in 
Iran -Contra  certainly  was  the  type  of  constitutional  confrontation 
which  warranted  the  appointment  of  an  independent  counsel.  I  be- 
lieve that  Whitewater  is  an  example  of  the  kind  of  situation  which 
requires  the  appointment. 

But  having  said  that,  I  think  those  three  examples  are  decidedly 
different  than  the  full  array  of  circumstances  in  which  an  inde- 
pendent counsel  has  been  utilized  under  the  statute  during  its  his- 


66 

tory  of  20  years.  I  say  that  as  a  person  who  has  been  a  U.S.  attor- 
ney, been  an  independent  counsel.  I  have  been  the  chief  counsel  of 
a  committee  on  the  Hill  and  have  conducted  investigative  hearings, 
and  I  have  been  a  defense  attorney. 

Putting  aside  the  question  about  anyone  who  was  ever  a  prosecu- 
tor should  be  allowed  to  be  a  prosecutor  unless  they  have  been  a 
defense  attorney  first,  which  I  think  is  good  training  for  how  to  use 
power  wisely  when  you  are  a  prosecutor,  I  think  the  people  today 
who  are  concerned  about  the  statute  and  its  use  have  a  reasonable 
basis  for  being  concerned  about  it.  Many  of  the  comments  that 
have  been  stated  previously  by  the  members  of  this  panel,  I  would 
agree  with  wholeheartedly. 

I  want  to  particularly  note  that  I  think  covering  acts  committed 
by  individuals  allegedly  before  they  became  Federal  officials  as  cov- 
ered persons,  I  think  is  a  dangerous  situation.  I  think  it  runs  the 
risk  of  expanding  the  areas  into  which  independent  counsels  can  go 
unwisely.  I  think  that  it  is  not  a  bad  thing  for  Congress  to  say  we 
need  to  decide  whether  or  not  what  started  out  as  a  very  good  idea 
and  has  some  perfectly  legitimate  uses,  both  now  and  in  the  future, 
and  has  had  in  the  past,  ought  to  be  limited  somehow  henceforth 
because  of  our  experience  under  the  statute. 

I  don't  believe  that  Members  of  Congress  sometimes  understand 
what  happens  to  people  who  are  under  investigation,  even  by  con- 
gressional committees,  may  I  say.  I  have  represented  people  who 
have  testified  before  investigating  committees.  It  is  a  terrible  expe- 
rience for  a  person  to  be  probed  and  targeted  and  investigated  and 
subpoenaed,  and  have  to  hire  a  lawyer  and  spend  a  lot  of  money 
— these  days.  Members  of  Congress  have  found  that  out  recently  in 
the  House  banking  scandal,  and  a  host  of  other  investigations 
which  have  led  to  them  having  to  spend  money  on  legal  fees  that 
I'm  sure  they  would  have  preferred  to  spend  on  other  things.  Many 
of  them,  however,  have  had  campaign  chests,  which  allow  them  le- 
gally to  spend  money  if  it's  on  legal  fees  if  it's  related  to  their  offi- 
cial duties. 

People  who  are  caught  up  in  these  investigations,  however,  do 
not  have  the  luxury  of  those  deep  pockets  on  occasion.  I  am  very 
concerned  about  what  happens  to  people  who  have  to  go  out  and 
hire  attorneys.  If  this  morning's  Washington  Post  is  any  indication, 
some  of  the  people  in  the  Clinton  administration  have  been  so 
strained,  not  surprisingly,  by  the  current  Whitewater  investigation, 
that  they  are  forming  legal  defense  funds  under  rules  issued  by  the 
Office  of  Government  Ethics,  which  permit  them  to  do  so. 

I  don't  think  it's  a  bad  thing  to  ask  ourselves  whether  or  not  that 
is  a  good  state  of  affairs.  I  think  it  is  probably  regrettable  that  it 
had  to  take  two  different  presidents.  I  guess  it's  now  four  different 
Presidents,  maybe  five  or  six,  I  don't  know  the  total,  and  now  from 
both  parties  having  felt  the  sting  of  this  statute,  for  us  to  ask  the 
question  about  how  we  can  appropriately  limit  the  use  of  the  stat- 
ute. 

I  do  not  think  there  is  any  question  that  anyone  who  has  looked 
at  this  statute  believes  that  the  threshold  for  its  invocation  must 
be  raised  higher.  It  is  too  low.  It  is  too  easy  for  an  Attorney  Gen- 
eral to  say  my  hands  are  tied. 
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A  person  who  becomes  a  prosecutor  has  to  be  able  to  do  two 
things,  if  nothing  else.  Indict  when  everybody  tells  you  you 
shomdn't,  when  the  evidence  justifies  it  and  the  cause  is  just.  And 
not  indict,  for  the  very  same  reasons.  We  must  make  it  easier  for 
an  Attorney  (General  to  conclude  that  such  an  investigation  in 
these  cases  would  be  unjust.  It  is  unfair  to  ask  people  to  come  to 
this  city,  give  up  incomes,  and  then  be  subjected  to  investigations 
which  can  break  them  financially,  emotionally,  harm  their  families, 
and  their  family  relationships.  I  have  watched  this  as  a  defense  at- 
torney, as  a  U.S.  attorney,  and  as  an  independent  counsel. 

I  have  to  tell  you,  that  when  I  was  a  younger  lawyer — I  am  now 
51,  so  maybe  I'm  not  as  young  as  I  used  to  be — I  didn't  think  about 
these  things,  but  I  do  now,  having  watched  people  suffer  through 
investigations.  I  conclude  in  that  the  guilty  as  well  as  the  innocent, 
because  not  everybody  who  is  investigated  is  innocent,  and  not  ev- 
erybody who  is  investigated  is  guilty,  but  they  all  suffer.  We  need 
to  be  concerned  about  that.  We  need  to  be  concerned  about  the 
human  suffering  that  goes  on  during  these  investigations. 

When  we  have  a  trigger  mechanism  in  this  statute  that  is  really 
a  hair  trigger,  and  makes  it  almost  impossible — the  current  stand- 
ard, let's  face  it,  makes  it  almost  impossible  for  an  Attorney  Gren- 
eral  not  to  authorize  an  ongoing  preliminary  investigation,  which 
because  they  have  no  subpoena  power  to  get  documents  and  force 
people  to  talk  to  them,  almost  invariably  will  lead  to  a  letter  to  the 
special  court  requesting  the  appointment  of  an  independent  coun- 
sel. 

That  is  not  a  good  state  of  affairs  for  public  policy.  I  don't  believe 
you  can  ask  people  to  come  to  this  city  and  take  on  high  positions, 
and  then  have  them  basically  arrive  and  just  say,  by  the  way, 
here's  your  special  counsel  waiting  over  here  for  you,  the  minute 
you  step  the  wrong  way.  I  think  while  I  understand  that  for  exam- 
ple, as  Judge  Walsh  has  indicated,  and  I  certainly  agree  with,  con- 
duct by  an  official  before  they  are  sworn  in  should  not  ever  be  the 
subject  of  an  independent  counsel  investigation,  as  far  as  I  am  con- 
cerned. The  Justice  Department  is  perfectly  capable  of  handling 
that  stuff. 

Now  it  is  true  that  given  the  theory  of  the  statute,  which  is  that 
an  Attorney  Greneral  can  not  investigate  someone  in  his  or  her  ad- 
ministration. The  conflict  still  exists  there.  But  it  is  not  as  great 
a  conflict  as  if  the  person  is  being  investigated  for  conduct  which 
occurred  while  they  were  a  secretary  of  whatever.  That  is  a  dif- 
ferent kettle  offish. 

But  even  then,  even  then,  I  am  not  sure  that  you  ought  to  have 
independent  counsels  for  every  alleged  transgression  by  a  so-called 
covered  person  under  this  statute.  Because  for  all  the  reasons  that 
have  been  given,  when  you  set  this  train  in  motion,  nothing  is 
going  to  stop  it.  Make  no  mistake  about  it,  when  you  set  an  inde- 
pendent counsel  in  motion,  if  that  court  has  appointed  someone 
who  really  believes  that  they  are  honest  about  their  work,  no  train 
is  going  to  stop  that  independent  counsel  until  he  or  she  has  thor- 
oughly, and  I  underscore  thoroughly,  investigated  the  allegations 
which  have  been  presented  to  them  by  the  court.  Nor  should  they 
stop,  because  the  process  either  is  real  or  it  isn't.  But  it  ought  to 
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be  reserved  for  those  few  instances,  those  very  rare  instances  when 
the  constitutional  fabric  of  this  Grovernment  is  threatened. 

I  have  dealt  with  the  people  in  the  Public  Integprity  Section  since 
I  was  a  young  assistant  U.S.  attorney,  over  25  years  ago.  They  are 
the  finest  group  of  people  in  the  Justice  Department,  along  with  a 
lot  of  other  fine  people.  The  Public  Integrity  Section  of  the  Justice 
Department  is  perfectly  capable,  given  the  kind  of  insulation  that 
they  have  had  historically  from  political  pressure,  to  investigate  al- 
most every  case  that  has  required  the  appointment  of  an  independ- 
ent counsel,  with  the  exception  of  the  three,  which  I  think  would 
warrant  that,  Watergate,  Whitewater,  and  Iran-Contra.  They  are  a 
fine  group  of  people,  properly  supervised. 

We  have  a  gentleman  here  today.  Jack  Keeney,  who  has  been  a 
career  Deputy  Assistant  Attorney  Greneral,  has  served  as  Acting 
Attorney  General  more  times  than  I  can  count.  I  am  perfectly  com- 
fortable with  having  the  Department  of  Justice  do  most  of  the  stuff. 

Let  me  say  to  my — I  am  going  to  offend  some  of  my  Republican 
friends,  who  think  that  Congress  ought  to  be  covered  by  the  inde- 
pendent counsel  statute.  I  don't  believe  it  should  be,  and  I'll  tell 
you  why.  I  worked  in  the  Senate.  I  worked  for  a  very  fine  Senator 
named  Charles  Mathias,  who  was  one  of  the  finest  men  and  law- 
yers I  ever  met  in  my  life,  and  was  a  great  mentor  to  me.  We  took 
some  tough  positions  on  civil  rights  and  tough  issues  when  he  was 
running  for  the  Senate.  If  this  statute  existed  and  covered  Mem- 
bers of  Congress,  you  think  your  campaigns  are  rough  now?  You 
wait  until  the  opponent  decides  that  he  or  she  is  going  to  start  ask- 
ing for  independent  counsels  on  every  ethics  transgression  that  is 
being  alleged  by  a  former  staffer  or  somebody  else. 

I  mean  I  certainly  respect  the  ideas  of  those  who  think  Congress 
ought  to  be  covered  because  of  the  appearances  of  it,  and  under- 
scoring the  need  for  separation.  But  I  think  it  would  be  a  terrible 
mistake  to  cover  Congress,  because  I  don't  think  it  is  needed.  I 
agree  with  Judge  Mikva.  I  think  the  Justice  Department  is  per- 
fectly prepared  to  investigate  Congress  when  the  circumstances 
warrant  it,  and  when  the  evidence  is  appropriate. 

I  would  also  like  to  address  the  question  of  the  report  that  the 
independent  counsel  is  required  to  give  to  the  court.  Let's  all  un- 
derstand what  this  report  is  about.  The  report  is  required  to  be 
given  to  the  court.  It  is  not  required  to  be  given  to  the  public.  That 
is  a  decision  that  the  court  makes,  about  whether  or  not  a  final  re- 
port should  be  made  public.  It  is  true  that  the  court  will  frequently 
invite  the  independent  counsel  to  opine  on  whether  or  not  the  re- 
port should  be  made  public.  But  in  the  final  analysis,  it  is  the  deci- 
sion of  the  court  as  to  whether  or  not  reports  should  be  issued. 

Let  us  underscore  something,  because  it  is  frequently  forgotten. 
The  report  requirement  of  the  independent  counsel  statute,  which 
allows  the  court  to  make  it  public,  is  inconsistent  with  200  years 
of  American  jurisprudence.  Generally,  prosecutors  do  not  issue  re- 
ports about  their  work.  They  either  indict  or  they  don't  indict.  In 
the  rare  instances,  the  United  States  Code,  for  example,  provides 
for  special  grand  juries  investigating  organized  crime  to  issue  re- 
ports. No  other  reports  are  authorized  by  grand  juries  or  prosecu- 
tors under  the  United  States  Code,  nor  should  they  be. 
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There  are  circumstances,  and  Judge  Walsh  has  alluded  to  this, 
when  someone  is  innocent  and  the  evidence  clearly  indicates  that 
they  were  wrong,  that  they  should  not  have  been  investigated, 
where  a  report  I  think  serves  a  useful  purpose  in  terms  of  clearing 
their  name.  But  where  there  have  been  charges  brought  and  some 
people  are  charged  and  some  people  aren't,  I  think  the  committee 
ought  to  consider  the  propriety  of  those  kinds  of  reports,  or  decide 
that  a  report  should  only  go  to  the  court  for  review  by  appropriate 
oversight  committees  so  that  they  can  be  comfortable  with  the  job 
that  was  done  by  an  independent  counsel. 

Finally,  let  me  just,  so  I  don't  take  up  too  much  more  time.  I 
think  that  over  the  last  30  years,  we  have  changed  what  crime  is 
in  this  country.  Congress  has  enacted  a  series  of  statutes  which 
have  really  broadened  the  investigative  power  of  the  Department 
of  Justice,  the  FBI  and  other  agencies.  That  has  been  part  of  this 
process  in  which  the  independent  counsel  statute  has  flourished. 

I  think  it  is  incumbent  upon  you  as  you  review  this  to  take  into 
account,  in  whether  or  not  you  want  to  change  the  statute,  to  un- 
derstand how  easy  it  is  to  investigate  people  now  under  Federal 
law.  Federal  law,  in  many  instances,  is  so  broad  and  so  vague,  re- 
grettably, that  it  is  easy  to  begin  an  investigation  of  someone  and 
to  charge  them. 

It  was  said  earlier  that  if  a  prosecutor  focuses  on  someone  long 
enough,  they  are  going  to  find  something,  and  they  can.  Technical 
violations  of  the  law  now,  which  used  to  be  civil  and  administrative 
matters,  are  now  crimes.  An  unfortunate  development  in  American 
jurisprudence,  because  crimes  ought  to  be  bright  line  things.  They 
shouldn't  be  accidental  violations  of  criminal  laws.  Regrettably, 
that's  where  we  are. 

As  far  as  fees  are  concerned,  I  have  come  to  the  conclusion  that 
these  cases  are  so  unusual  in  the  way  they  are  generated.  As  you 
know,  sometimes  they  come  from  oversight  hearings.  There's  a  lot 
of  publicity.  People  may  be  traduced  and  besmirched  during  those 
hearings  publicly,  even  though  that's  not  the  intention  of  the  com- 
mittees and  its  members.  The  lawyers  are  hired.  Independent  coun- 
sels are  appointed,  and  large  sums  of  money  are  spent  by  mere  wit- 
nesses, people  who  are  not  even  subjects,  but  mere  witnesses. 

I  really  favor  compensating  people  in  the  full  panoply  of  status. 
I  don't  believe  that  if  someone  is  a  target  or  a  subject  that  that 
alone  should  constitute  whether  or  not  they  get  compensated  under 
this  statute.  If  you  are  going  to  have  this  statute  and  you  are  going 
to  allow  the  kind  of  investigations  that  occur  under  it,  which  are 
very  broad  and  which  in  my  opinion  would  not  be  occurring  under 
ordinary  standards  of  criminal  investigation,  then  I  believe  you 
must  expand  the  kinds  and  numbers  of  people  who  are  com- 
pensated for  their  attorneys'  fees.  It  is  only  fair,  since  there  are  ex- 
traordinary circumstances. 

I'll  be  happy  to  answer  questions  about  that  later,  but  I  think 
I've  said  enough,  Mr.  Chairman.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  diGenova  follows:] 
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Prepared  Statement  of  Joseph  E.  diGenova,  Former  Independent  Counsel, 
AND  Partner,  diGenova  &  Toensing 

Mr.  Chairman,  I  appreciate  this  opportunity  to  respond  to  the  Subcommittee's  re- 

?uest  for  testimony.  My  formal  testimony  consists  of  a  copy  of  a  recent  op-ed  piece 
wrote  for  the  New  York  Times  on  the  general  subject  of  the  Independent  Counsel 
statute.  Also  available  to  the  Subcommittee  are  my  formal  report,  issued  last  year, 
and  a  transcript  of  my  press  conference  held  upon  the  release  of  that  report.  After 
a  brief  summary  of  my  views  on  this  subject,  I,  of  course,  wUl  be  delighted  to  re- 
spond to  any  question. 
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Investigated  to  Death 


By  Joseph  £.  diGenova 


As  an  II 

A 


Washington 
s  an  independent  counsel,  i 
have  jusi  wrapped 
up  *  ihrwvear  m 
quiry  into  lAe  State 
Depanment's 
search  of  Bill  Ctin 
ton's  passport  file  when  he  was  a 
Presidential  candidate  The  mvesn- 
gaiion  found  no  criminality,  fust  po- 
litical stupidity,  in  t^e  Bush  Adminis- 
tration 1(  also  found  mat  there 
should  have  been  no  special  counsel 
appointed 

F^f  too  many  srectal  counsels  havr 
been  appotnied  since  1978  when  th«> 
Ethics  in  Government  Act  esiatilished 
Ihem  in  the  wake  of  Waiergate  At 
present,  (our  are  looking  into  allega- 
Itons  of  wrongdoing  in  the  Clinton  Ad 
mintstralton  and  a  fifth  is  still  probing 
Ronald     Reagan's     Department     of 


Too  many  special 

counsels  weaken 

the  Presidency. 


Housutjc  and  Urban  Developmeni 

The  power  to  tnvesiigaie  and  pros- 
ecute IS  the  power  to  destroy  When 
directed  against  an  official  by  an 
independent  counsel,  who  (unctions 
outside  the  standard  constraints  of 
executive  branch  accountability, 
such  power  is  frightening 

An  independent  counsel  statute  is 
necessary  for  the*  rare  occasions 

Joseph  E  diCcnovQ.  who  prociices 
criminal  low.  wcu  a  L/mted 
Stofes  Attorney  from  tH3  to  19SS 


when  consitiutionaliiy  is  threatened 
by  the  acts  o(  a  President  or  his  close 
advisers  or  when  conflict  o(  inieresi 
in  (he  Justice  Depanmeni  is  clear 
The  iran-conira  affair  and  water 
gate  justified  special  counsel  But 
determining  whether  Housing  Secre 
tary  Henry  Cisneros  did  not  tell  an 
F  B  I  background  reviewer  the  total 
amount  of  money  he  gave  his  former 
mistrf^s  does  not 

The  law  should  be  amended  to 
make  a^>pointments  of  special  pros- 
ecutors less  common  The  types  or 
investigations  should  be  sharply  lim- 
ned And  the  grounds  lor  undertak- 
ing mem  should  be  tightly  restricted 

I'nder  the  lav^.  anyone  can  go  to 
the  Attorney  General  and  accuse  a 
high-level  Administration  official  ol 
commuting  a  crime  The  law  says 
tha^  i!  the  allegation  is  "specific 
and  the  alteger  credible."  the  Aitor 
nev  General  must  conduct  a  prehmi 
nary  inquiry  that  involves  only  vol- 
untary interviews  of  witnesses  If  the 
A  t lomey  General  determines,  ac 
coroing  to  the  law.  that  "(urther  in- 
vesiigatton  is  warranted  '  the  ap- 
pointment of  an  independent  counsel 
must  be  sought  This  is  almost  inev 
luble.  given  the  limitations  of  the 
process  But  if  one  is  not  appointed, 
career  lawyers  in  (he  JustKe  De- 
panmeni  can  look  into  the  matter 

In  addition  to  the  Cisneros  inquiry. 
special  prosecutes  are  k»king  into 
Whitewater.  Commerce  Secretary 
Ron  Brown's  fmanciai  dealings  and 
former  Agriculture  Secretary  Mike 
Espy's  links  to  ar  Arkansas  poulir. 
prxKessor  Since  1978  and  before  Mr 
Clinton  took  office.  14  independent 
couTuels  had  been  appointed  to  in- 
vesugate  accusations  involving  Re- 
publican administrations 

1  am  a  lifelong  Republican  But  my 
ctmcem  is  not  partisan  It's  for  the 
instuution  of  the  Presidency  and  the 
well-being  of  people  who  find  them 
selves  under  the  klieg  lights  Mr 
Clinton   and   (he    Presidency   have 


been  injured,  and  not  just  politicalK 
When  the  public  is  (old  again  and 
again  that  the  Justice  Depanment 
cannot  be  trusted  to  investigate  a 
matter,  the  executive  branch  is  hun 
And  what  about  the  emotional  and 
financial  cost  to  people  caught  up  in 
the  maelstrom''  A(  great  expense 
lawyers  must  be  hired,  even  by  the 
most    insignificani    witnesses     The 


dire  consequences  of  merely  mis- 
speaking, which  OMld  result  in  a 
false-statement  charge,  are  high, 
given  the  prosecutor  s  vast  powers 
Careers  are  held  captive,  families 
are  torn  apart  and  the  mental  and 
physical  health  of  those  under  inves- 
ligation  are  pjt  u.-vier  strain  It  is  not 
unusual  (or  people  involved  to  lose 
their  jobs,  just  when  they  need  mon- 
ey 10  cover  legal  expenses 

ir  under  an  atnended  statute,  an 
Aitomev  General  acted  unwiselv  or 
unlairlv  and  (ailed  to  seek  the  ap- 
pointment of  an  independent  counsel 
in  appropriate  ctrcumsiances.  Con 
gress  and  the  press  would  surely 
raise  the  issue  of  accouniabtliiv 

Democrats  who  stoutiv  defended 
(he  statute  when  Republicans  held 
the  White  House  now  bemoan  its 
application  The  Republicans  who 
cniicized  It  then  now  defend  us  use 
But  the  issues  are  loo  serious  to  be 
led  to  petty  political  maneuvering 
Now  that  (here  has  been  bipartisan 
suffering,  the  President,  memtwrs  of 
Congress  (rom  both  parties  and  (he 
bar  should  face  up  to  the  problem  Z 


71 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  diGenova.  I  want  to 
roll  over  the  D  every  time.  I've  got  to  get  it  right.  I  will  continue 
to  work  at  it. 

Judge  Walsh,  I  want  to  ask  you  a  couple  of  questions  about,  first 
of  all  about  the  fee  question.  We  have  had  both  Mr.  diGenova — I 
know  what  I'm  doing,  and  I'm  not  doing  it  right — and  Mr.  Olson, 
talk  about  fees.  Do  you  think  that  we  should  provide  a  broader  lati- 
tude for  those  who  are  subject  to  either — not  only  to  indictment  but 
to  inquiry  to  get  fees  than  currently  the  law  provides? 

Judge  Walsh.  Yes.  I  think  I  do.  I  have  thought  about  that  a  lot. 
One  of  the — there  are  two  types  of  situations  that  arise,  as  I've 
looked  at  the  fee  applications.  Recently  the  Congress  has  required 
that  I  look  at  them  too.  The  career  officer,  whether  he's  in  the 
State  Department,  the  CIA  or  wherever,  should  certainly  have  his 
legal  fees  covered  if  he's  not  indicted.  Now  even  if  he  is  indicted, 
take  a  person  like  Clair  George,  who  in  courageous  service  for  the 
CIA  was  tried  twice  because  the  first  jury  couldn't  agree.  I  think 
something  ought  to  be  done  about  that. 

It  seemed  to  me  there  are  two  things  that  could  be  done.  One  is 
to  permit  the  gift  of  legal  services  without  getting  in  conflict  with 
an  ethics  problem,  whetner  it's  from  the  President  down  to  a  career 
service  officer  in  any  of  the  departments.  The  idea  that  we  have  to 
have  someone  collecting  a  legal  fee  fund  seems  very  unfortunate  to 
me.  I  think  that  one  of  the  reasons  that  I  understand  that  legal 
fees  are  so  high  in  the  case  of  some  public  officers  is  that  the  law- 
yers feel  that  if  they  cut  their  fees,  that  is  a  gift  to  a  public  officer 
and  their  firm  has  business  in  the  Government,  and  it  may  be  mis- 
construed. 

I  think  Congress  might  clarify  that.  In  the  Poindexter  case,  for 
example,  where  Admiral  Poindexter  had  already  retired,  Fulbright 
and  Jaworski  charged  no  fee.  They  did  hours  and  hours  of  work  as 
a  public  service,  which  I  thought  was  remarkable.  Believe  me,  a 
prosecutor  would  much  rather  deal  with  a  well  represented  oppo- 
nent or  subject  than  to  deal  with  someone  who  has  to  skimp  on  his 
legal  fees. 

Mr.  McCoLLUM.  Judge  Mikva,  what  do  you  think  about  the  legal 
fees? 

Judge  Mikva.  First  of  all,  require  people  who  go  into  public  life, 
either  try  to  carry  these  out  of  their  own  pocket,  which  they  can't, 
or  set  up  legal  defense  funds.  This  is  abominable.  I  don't  have  to 
tell  Members  of  Congress  that  one  of  the  disadvantages  of  public 
life  is  the  limit  on  the  amount  of  money  that  you  earn.  There  is 
no  way  that  a  public  person  can  pay  these  fees.  If  they  are  con- 
victed and  go  to  jail,  I  suppose  you  can  say  well,  they  shouldn't  be 
compensated.  But  in  every  other  instance,  if  somebody  is  obligated 
to  hire  an  attorney  to  defend  themselves  or  their  reputation,  it  is 
because  of  their  public  work.  They  ought  to  be  compensated.  I 
think  that  that  ought  to  be  one  of  the  easiest  things  to  explain  as 
to  why  we're  doing  it. 

Mr.  McCoLLUM.  Judge  Walsh,  both  you  and  Mr.  diGenova  have 
said  that  the  independent  counsel  in  the  situation  where  you  are 
dealing  with  a  case  that  involves  origins  preceding  the  public  office 
holder  taking  office  shouldn't  be  involved  in  it.  If  the  purpose,  and 
that's  a  question,  maybe  that  isn't  the  purpose,  but  if  as  I  interpret 


72 

it  the  primary  purpose  of  independent  counsel  law  is  to  build  public 
trust,  why  does  the  date  or  period  of  time  when  the  crime  occurred 
make  any  difference? 

In  other  words,  if  the  public  would  have  confidence  in  a  Depart- 
ment of  Justice  investigation  of  a  serious  crime  committed  just 
days  before  an  official  took  office,  why  would  it  not  have  confidence 
in  a  Department  of  Justice  investigation  of  crimes  committed  a  few 
days  after  you  took  office? 

Judge  Walsh.  I  think  that's  a  very  sound  question,  and  logically, 
it's  very  hard  to  distinguish  the  cases.  I  mean  if  there's  a  conflict 
of  interest,  take  an  Attorney  General  now  who  is  sitting  next  to  the 
Secretary  of  the  Treasuir  in  Cabinet  meetings,  and  there's  a  ques- 
tion raised  as  to  misconduct  in  the  Treasury  Department.  That  ob- 
viously, if  it  happens  while  the  Attorney  General  is  indeed  the  law- 
yer for  the  Secretary,  that  puts  the  Attorney  General  in  a  much 
more  difficult  position  than  if  it  was  something  that  happened 
when  the  Attorney  General  wasn't  responsible  for  the  legal  analy- 
sis of  a  department.  So  I  think  we  can  distinguish  it  that  way. 

But  I  take  it  on  a  broader  basis.  Assuming  that  logically  it's  very 
difficult  to  make  the  distinction,  as  a  matter  of  public  policy  and 
a  matter  of  deciding  how  many  millions  of  dollars  is  going  to  be 
spent  in  dealing  with  a  conflict  problem,  I  think  the  public  has  a 
lower  interest  in  what  happened  before  a  person  took  his  oath  of 
office  than  it  has  in  something  that  someone  has  done  in  office 
while  the  Attorney  General  is  sitting  at  his  elbow  and  supposedly 
available  for  legal  advice  to  him. 

Mr.  McCoLLUM.  Judge  Mikva  and  Mr.  Olson,  I'd  like  for  you  to 
comment  on  this.  Then  I  am  going  to  go  to  Mr.  Schumer.  But  do 
you  have  a  feeling  about  whether  or  not  we  should  be  restricting 
the  activity  of  an  independent  counsel  law  to  the  time  after  some- 
body has  taken  public  office  actions  that  occurred  then  or  not? 

Judge  Mikva.  If  this  is  intended  to  apply  in  unique,  special  cir- 
cumstances, then  it  seems  to  me  there's  all  the  reason  in  the  world 
to  limit  it  to  the  conduct  of  public  officials  while  they  were  in  Fed- 
eral office.  To  go  back  to  when  the  statute  of  limitations  allows  you 
to,  it  doesn't  make  sense. 

I  guess  the  best  example  for  me  is  Mr.  Hubbell.  Now  what  Mr. 
Hubbell  did  is  reprehensible  to  anybody  who  is  a  lawyer  certainly, 
and  to  everybody  else  too.  But  a  lawyer  thinks  that  that's  a  terrible 
thing  that  he  did  to  convert  a  client's  funds.  In  every  other  in- 
stance, that  kind  of  matter  would  have  been  handled  as  a  discipli- 
nary matter  by  the  local  bar  association  and  the  local  disciplinary 
authorities,  or  at  most,  if  it  was  elevated  enough  to  be  criminal 
conduct  at  all,  it  would  have  been  handled  by  a  local  prosecution. 

To  turn  that  into  a  Federal  prosecution  and  by  the  special  coun- 
sel, is  way  beyond  what  the  idea  of  the  special  counsel 

Mr.  McCoLLUM.  Let  me  ask  you  this  though,  and  I  don't  want 
to  belabor  my  time  here.  But  in  that  particular  case,  you  are  argu- 
ing the  issue  of  whether  it  should  even  be  a  Federal  case  or  not, 
which  I  can  understand.  The  other  Question  though  is  if  it  is  going 
to  be  one  and  you've  got  a  high  ranking  official,  in  his  case  some- 
body very  closely  associated  with  the  Department  of  Justice,  even 
though  the  conduct  may  have  occurred  prior  to  his  assuming  office, 
if  it  is  raised  during  the  time  he  is  in  office,  don't  you  have  a  prob- 
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lem  with  credibility  of  the  Justice  Department  overseeing  the  in- 
vestigation? That  seems  to  me  to  be  illustrative,  even  though 
maybe  in  the  particular  case  it  would  have  been  preferable  not  to 
have  a  Federal  case  at  all. 

Judge  MncvA.  I  don't  think  so,  because  as  you  recall,  Judge  Starr 
discovered  the  evidence  that  Mr,  Hubbell  was  involved  in  these  in- 
appropriate billings.  At  that  point,  Judge  Starr  was  free  to  do  one 
of  two  things  if  the  statute  would  have  encouraged  him  to  do  that. 
One,  either  refer  that  matter  to  the  Department  of  Justice  if  it 
should  be  a  Federal  prosecution  at  all,  and  I  have  every  reason  to 
think  that  at  that  point  that  the  Justice  officials  would  have  done 
the  right  thing.  Or  turn  it  over  to  the  local  officials  in  Arkansas 
and  have  them  prosecute  it  if  it's  to  be  prosecuted. 

Mr.  McCoLLUM.  Mr.  Olson,  do  you  want  to  comment  on  it? 

Mr.  Olson.  I  think  there  are  two  things.  One  is  that  an  inde- 
pendent counsel  will  want  to  do  that.  I  oppose  the  whole  statute, 
and  so  therefore 

Mr.  McCoLLUM.  I  understand  that. 

Mr.  Olson.  I  am  in  favor  of  everything  that  restricts  it.  But  from 
a  philosophical  standpoint,  an  independent  counsel  will  want  to 
have  the  power  to  use  leverage  over  people  who  are  associates  of 
the  person  that  he's  investigating,  and  therefore  will  want  to  pros- 
ecute any  evidence  of  crime  that  they  find  that  will  then  give  them 
the  power  to  cause  that  witness  to  be  a  witness  or  source  of  infor- 
mation against  the  target  of  the  information. 

One  other  point  is  that  I  read  the  legislative  history  of  this  stat- 
ute, and  the  framers  of  the  statute  and  the  discussions  that  oc- 
curred in  Congress  when  it  was  framed  included  an  expression  of 
concern  about  law  violations  that  occurred  in  the  running  for  office 
in  a  Presidential  campaign.  That's  why  campaign  officials  are  in- 
cluded as  covered  persons  in  the  statute.  So  from  a  philosophical 
standpoint,  those  transgressions  would  have  occurred  prior  to 
someone  taking  office,  but  they  may  have  had  to  do  with  the  indi- 
vidual coming  into  office.  From  a  philosophical  standpoint,  would 
fall  into  the  same  justification  for  the  statute  itself. 

Mr.  McCoLLUM.  That's  logical.  Mr.  diGenova,  do  you  want  to  say 
anything  about  that? 

Mr.  DiGenova.  I  just  want  to  say  that  I  think  it's  important  to 
understand  that  just  because  an  independent  counsel  is  not  going 
to  investigate  and  theoretically  prosecute  something,  doesn't  mean 
that  it  isn't  going  to  be  investigated  and  prosecuted.  It  simply 
means  it's  going  to  be  done  by  somebody  else. 

The  question  of  Webster  Hubbell  is  a  unique  one,  since  he  was 
a  senior  Justice  Department  official.  As  you  know,  in  the  past 
when  senior  Justice  Department  officials,  when  we  had  the  ques- 
tion of  the  Tax  Division,  and  a  special  counsel  was  appointed  by 
the  President  to  investigate  the  Tax  Division,  that  was  all  handled 
outside  the  Justice  Department  without  an  independent  counsel 
statute.  There  were  prosecutions,  both  of  the  Treasury  Department 
officials  and  people  in  the  Justice  Department. 

That  is  a  similar  case,  but  it  was  done  without  an  independent 
counsel  statute.  Remember,  you  can  still  have  special  counsels.  Mr. 
Fisk  was  a  special  counsel  when  the  statute  had  lapsed.  I  have  con- 
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fidence  in  that  process,  where  the  Attorney  Greneral  has  the  regu- 
latory authority  to  appoint  special  counsels. 

But  I  think  this  long-gone  conduct  that  occurs  in  a  State  before 
someone  becomes  a  Federal  official,  and  I  would  except  as  Ted  has 
said  stuff  that  happens  during  a  campaign  leading  up  to  office,  be- 
cause you  could  draft  a  statute  to  cover  that  very  very  easily.  I 
think  when  you  start  reaching  back  to  conduct  before  you  came 
into  office,  you  then  run  the  risk  of  creating  a  situation  where  you 
have  conduct  which  does  not  relate  to  the  kinds  of  things  that  we 
were  originally  concerned  about,  which  was  the  corruption  of  the 
constitutional  process  of  Government  when  we  enacted  this  statute. 

Mr.  McCoLLUM,  Well,  I  understand  that.  My  time  has  really  ex- 
pired. It  is  a  little  inconsistent,  because  I  think  you  did  say 
Whitewater  was  one  of  the  three  that  you  would  list  as  one  that 
was  appropriate  for  the  independent  counsel.  Yet  most  of  the  ori- 
gins of  that  preceded  the  President  taking  office.  Of  course  the  sav- 
ings and  loan  issue  mavbe  didn't. 

Judge  Walsh.  Mr.  Chairman,  could  I  add  one 

Mr.  McCoLLUM.  First,  I  think  Mr.  diGenova  wants  to  make — — 

Mr.  diGenova.  The  only  thing  I  was  going  to  say  is  there  you 
have  allegations,  however  distant,  about  the  President  of  the  Unit- 
ed States  himself  and  people  very  close  to  him  involved  in  the  cam- 
paign. Remember,  there's  also  campaign  activity  involved  in  this  as 
well 

So  I  mean — and  I  really  don't  want  to  talk  too  much  about 
Whitewater.  We  have  an  ongoing  investigation  there.  There  are 
people's  reputations  at  stake.  Whitewater  is  a  different  kettle  of 
fish.  We  can  all  argue  about  whether  reaching  back. 

Mr.  McCoLLUM.  I  want  to  give  Mr.  Schumer  time.  Judge  Walsh, 
can  you  refrain  and  let  me  ask  some  questions?  All  right,  go  ahead. 

Judge  Walsh.  I  was  just  going  to  say,  it's  not  a  question — the 
question  is  the  degree  of  insulation  of  the  Attorney  Greneral.  An 
independent  counsel  has  a  double  insulation,  not  only  the  Attorney 
General  has  an  outside  counsel  do  the  job,  but  he  or  she  doesn't 
even  appoint  the  outside  independent  counsel. 

Now  I  don't  think  you  need  to  take  that  extreme  measure  for 
every  technical  conflict  of  interest  that  might  arise  or  logical  con- 
flict of  interest.  It  seems  to  me  that  when  Jack  Keeney  has  a 
chance  to  testify  here,  that  he  may  be  able  to  explain  better  than 
I  can  the  ways  of  insulating  this  question  within  the  Department 
without  establishing  a  whole  new  law  office  and  all  of  the  expense 
that  goes  with  it.  There  are  other  ways  of  limiting  it  to  a  career 
level  and  doing  other  matters  which  takes  the  Attorney  General 
out  of  the  line  of  command  and  yet  doesn't  create  a  whole  new  of- 
fice. You  still  have  the  files  of  the  Department  of  Justice  to  use, 
the  library  of  the  Department  of  Justice,  and  all  of  those  things 
that  go  with  it.  Excuse  me  for  intruding  on  your  time,  sir. 

Mr.  McCoLLUM.  I  think — I  haven't  yielded  to  him.  Mr.  Schumer 
has  asked  that  I  not  turn  to  him  right  now  before  we  go  take  a 
vote.  We  are  going  to  have  to  do  that.  He'd  like  to  get  his  time.  I 
will  yield  to  him  liberally  the  10  minutes  that  I  took.  Then  I'm 
going  to  try  to  restrict  everybody  to  the  5  minute  rule. 

Thank  you  very  much,  Mr.  Walsh.  We'll  be  in  recess  until  after 
this  vote. 
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[Recess.] 

Mr.  McCoLLUM.  We're  going  to  reconvene  the  subcommittee 
hearing.  Mr.  Schumer  is  not  yet  back.  He  should  be  going  next,  but 
because  we're  going  to  have  a  10-minute  vote  shortly,  I'm  going  to 
recognize  the  gentleman  from  North  Carolina  for  5  minutes,  let 
him  ask  his  questions.  When  Mr.  Schumer  comes  back,  he'll  have 
whatever  time  he  needs. 

Mr.  Coble. 

Mr.  Coble.  Mr.  Chairman,  I  thank  you. 

Mr.  diGrenova,  you  said  you  were  51  years  young.  Sir,  that  may 
not  be  young,  but  I  can  assure  you  it  ain't  old.  Good  to  have  you 
all  with  us. 

Mr.  Chairman,  I  want  to  just  make  a  comment  or  two  and  maybe 
put  a  question.  I  want  to  revert  to  what  Mr.  Dickey  said  at  the  out- 
set about  the  enormous  costs  that  have  been  expended  in  this  inde- 
pendent counsel  exercise.  He  alluded  to  the  WTiitewater  hearings. 

Whitewater  hearings  have  pretty  clearly  revealed  that  many  who 
were  involved  in  that  exercise  are  either  unwilling  and/or  incapable 
of  telling  the  truth.  But  I  don't  know  that  we  need  formal  hearings, 
nor  an  independent  counsel  to  iHustrate  that  conclusion.  I  don't 
mean  this  to  sound  as  partisan  as  it's  going  to,  but  credibility  ap- 
pears to  be  an  ingredient  that  is  sorely  missing  with  many  in  the 
present  administration. 

But  meanwhile,  the  meter  continues  to  run  and  costs  continue  to 
mount.  When  is  enough  enough?  When  do  we  turn  the  spigot  off? 

Judge  Walsh,  much  has  been  said  about  your  hearings.  I  am 
sure,  sir,  that  your  exceptional  intellect  surpasses  my  average  in- 
tellect. At  least  I  hope  mine  is  at  least  average. 

Judge  Walsh.  Don't  jump  to  that  conclusion. 

Mr.  Coble.  I  would  say  that  very  confidently.  But,  Judge,  given 
my  propensity  for  frugality,  I  am  confident  that  I  could  have  con- 
ducted the  hearings  you  did,  probably  came  up  with  the  same  find- 
ings, with  a  whole  lot  less  cost.  I  just  am  uneasy  about  the  costs 
that  continue  to  be  born  out,  and  the  taxpayer  foots  the  bill. 

There  seems  to  be,  Mr.  Chairman,  a  consistent  thread  that  is 
readily  visible  in  the  Federal  bureaucracy.  That  thread  is  the  im- 
personal, reckless,  imprudent  manner  in  which  Federal  spending 
occurs.  Oh,  Federal  money  comes  from  the  trees.  It  falls  down  from 
the  trees.  We  pick  it  up  and  readily  spend  it.  Many  folks  believe 
that.  That  is  how  many  folks  respond  to  Federal  money. 

Federal  money,  my  friends,  comes  from  the  pockets  of  taxpayers. 
Now  who  regards  these  moneys  so  impersonally?  Who  are  these  bu- 
reaucrats? Federal  judges  are  these  bureaucrats,  Members  of  Con- 
gress are  these  bureaucrats,  independent  counsels  are  these  bu- 
reaucrats. The  thousands  and  thousands  of  Federal  bureaucrats 
are  these  bureaucrats. 

What  is  getting  me  to  my  final  point,  Mr.  Chairman,  is  simply 
what  the  gentleman  from  Arkansas,  Mr.  Dickey  said.  It  appears  to 
me  that  there  must  be  some  sort  of  accountability.  Bring  the  inde- 

f)endent  counsel  within  the  budgetary/appropriations  process.  At 
east  that  way,  I  am  confident  that  you  would  see  the  meter  not 
running  eternally.  I  am  confident  you  would  see  the  costs  reduced. 
I  have  never  been  an  independent  counsel.  I  am  just  thinking 
aloud  now,  Mr.  Chairman.  But  if  I  were  going  to  have  to  fly  here, 
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there  and  yonder,  I  would  fly  coach.  I  would  perhaps  order  a  me- 
dium priced  dinner  rather  than  the  top  of  the  line.  If  I  wanted  a 
drink,  I'd  probably  go  to  the  bar  to  get  it,  rather  than  have  it  or- 
dered up  to  my  room.  These  are  little  things  I  am  giving  as  an  ex- 
ample, and  not  necessarily  pointing  the  finder  at  anvbody.  But  the 
fact  that  there  is  no  accountability,  no  requirement  tot  accountabil- 
ity bothers  me.  I  think  that's  why  these  costs  on  the  blue  sheet  be- 
fore us,  Mr.  Chairman,  is  so  out  of  line. 

Now  my  5  minutes  have  almost  gone.  If  anybody  on  the  panel 
wants  to  refute  what  I  have  said,  fire  away.  If  not,  I'll  yield  back 
my  time. 

Mr.  Chairman,  I'll  yield  back  my  time. 

Mr.  McCoLLUM.  Very  well.  At  this  point,  I'll  recognize  Mr.  Schu- 
mer. 

Mr.  ScHUMER.  Thank  you,  Mr.  Chairman.  First,  I  want  to  thank 
the  panel  for  their  thoughtful  testimony  and  make  two  points  be- 
fore getting  into  the  matter  I  wish  to  explore. 

First,  I  would  like  to  compliment  both  Mr.  Hyde  and  Mr.  Dickey, 
neither  of  whom  are  here,  because  their  position  has  stayed  con- 
sistent on  independent  counsel.  We  see  a  change  in  the  parties. 
Whichever  party  is  in  power  doesn't  want  much  of  an  independent 
counsel  role.  Whichever  party  is  out,  wants  a  stronger  independent 
counsel  role.  I  don't  think  that's  fair.  Henry  and  Mr.  Dickey  have 
stayed  consistent.  They  had  the  same  view  when  there  was  a  Bush 
administration  as  now  there's  a  Clinton. 

The  second  thing  I'd  say  is  I  think  we're  fairly  close  to  consensus, 
if  you  listen  to  the  panelists  here,  comments  on  both  sides  of  the 
aisle  in  terms  of  certain  of  these  changes.  I'm  hopeful  we  can  get 
some  done  while  keeping  the  counsel  law. 

My  concern  of  course  is  the  concern  I  mentioned  earlier.  Obvi- 
ously I  do  not  want  you  to  comment  on  Ken  Starr's  specific  situa- 
tion that  just  came  out  in  an  article  today,  but  I  am  very  concerned 
about  the  general  conflict  of  interest.  Here  we  are  at  what  should 
be  the  apotheosis  of  no  conflicts  of  interest.  We  have  arranged  to 
appoint  independent  counsels  for  the  very  purpose  of  having  no 
conflicts  of  interest,  and  yet,  because  if  they  maintain  outside  prac- 
tice in  one  way  or  another,  they  may  well  run  into  them  according 
to  this  magazine  article.  Ken  Starr  clearly  has  in  a — to  me,  a  not 
trivial  way  at  all.  We'll  see  if  the  facts  are  right. 

So  Judge  Mikva  mentioned  in  his  testimony  that  he  thought 
when  vou  are  independent  counsel,  you  should  not  do  anything 
else.  Id  like  to  know  the  judgments  of  Mr.  Olson,  Judge  Walsh, 
and  Mr.  diGrenova  on  that  issue  first.  Do  you  agree  that  when  you 
are  independent  counsel,  you  should  not  be  part-time  in  law  prac- 
tice, be  part  of  a  law  firm  or  whatever  else? 

Mr.  Olson.  I  do  agree.  As  I  stated  in  my  testimony,  in  addition 
to  the  reasons  that  you  articulate  with  respect  to  potential  conflicts 
of  interest  or  perceived  conflicts  of  interest,  because  the  responsibil- 
ity is  so  great,  and  because  the  pressure  and  damage  to  people  who 
are  being  investigated  or  who  are  dragged  into  the  investigative 
process  is  so  great,  we  owe  to  those  people  a  full-time  investigation. 

Mr.  ScHUMER.  In  terms  of  speed. 

Mr.  Olson.  Yes,  and  the  country.  Now  we  have  the  spectacle  of 
some  of  the  leading  officials  in   our  Government,   including  the 
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President  of  the  United  States  being  subjected  to  a  criminal  inves- 
tigation. I  believe  even  if  it  wasn't  people  at  quite  that  level,  that 
the  Nation  deserves  an  investigation  that  moves  as  rapidly  as  pos- 
sible. 

Now  I'm  sure  that  under  some  circumstances,  an  independent 
counsel  might  say  well,  it  won't  require  my  full  time.  But  I  still 
think  that  we  have  to  make  a  choice  in  those  cases.  I  think  it 
should  be  a  job  that  someone  undertakes  fully. 

Even  though  it  might  be  difficult  to  get  young  people  to  come 
into  the  office,  I  think  that  ought  to  apply  to  the  subordinates  in 
the  office  too. 

Mr.  ScHUMER.  You  do. 

Mr.  Olson.  I  don't  see  why  people  from  the  Justice  Department 
can't  be  delegated,  if  they  are  going  to  be  supervised  by  someone 
who  is  a  full-time  independent  counsel.  So  I  think  all  of  the  prob- 
lems can  be  solved  if  we  do  it  that  way. 

Mr.  ScHUMER.  Judge  Walsh. 

Judge  Walsh.  I  did  work  full-time.  It  took  me  about  3  months 
to  clean  up  one  matter  that  nobody  else  could — I  turned  over  every- 
thing else  to  others.  There  was  one  matter  that  I  had  to  finish.  But 
except  for  that,  I  worked  full  time. 

But  there  is  a  problem.  The  statute,  as  I  remember  it,  makes  the 
independent  counsel  a  per  diem  employee  and  limits  the  number 
of  days  he  can  work.  So 

Mr.  ScHUMER.  You'd  have  to  change  that. 

Judge  Walsh.  The  old  idea  was  that  it  was  just  a  lawyer  taking 
on  a  new  client,  a  new  case.  That  he  wasn't  supposed  to  leave  his 
firm.  He  should  just  take  on  this  new  matter. 

Mr.  ScHUMER.  But  assuming  we  eliminated  those  provisions. 

Judge  Walsh.  But  something  has  to  be  done  about  that. 

The  second  thing,  I'm  a  little  worried  about  an  absolute  require- 
ment. There  were  periods  where  the  intensity  was  very  heavy  and 
there  just  was  no  question  you  were  there  12  to  14  hours  a  day. 
There  were  other  periods  where  it  slacked  off,  an  investigation  that 
ran  as  long  as  mine  toward  the  end  where  you  are  writing  your  re- 
port and  things  like  that,  there  may  be  some  place  where  you'd 
want  to  have  some  flexibility  that  may  be  with  the  consent  of  the 
appointing  court,  something  like  that. 

Except  for  that,  I  really  think  it  should  be  full — if  it's  not  a  full- 
time  job,  there  shouldn't  have  been  an  independent  counsel  ap- 
pointed in  the  first  place. 

Mr.  Schumer.  Good  point. 

Judge  Walsh.  He's  been  appointed  for  something  that's  too 
small. 

Mr.  Schumer.  That's  well  put.  Well  put.  Judge  Walsh,  in  my 
judgment  anyway. 

Mr.  diGrenova,  I'm  catching  McCollumitis.  I'm  having  trouble  pro- 
nouncing your  name. 

Mr.  diGenova.  Mr.  Schumer,  I  think  it  ought  to  be  a  full-time 
job.  I  don't  think  there  is  any  problem  with  that.  I  do  think  there 
is  a  compensation  problem,  and  it  needs  to  be  dealt  with  if  you  are 
going  to  get  the  kind  of  people  you  want  to  take  on,  because  re- 
member, our  view  is,  I  think  it's  a  general  consensus,  that  these 
ought  to  be  limited  to  the  types  of  circumstances  in  which  they  are 
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going  to  be  used  in  the  future,  not  the  way  they  have  been  used 
in  the  last  20  years. 

So  if  that  is  the  case,  then  presumably  it  is  something  of  some 
moment.  You  are  going  to  want  a  person  of  some  stature,  and  pre- 
sumably, you  ought  to  pay  him  more  than  $45  an  hour. 

Mr.  SCHUMER.  In  the  kind  of  case  we're  looking  at  now  with  the 
investigation  of  the  President  and  the  First  Lady,  you  would  all 
agree  that  that  would  be  the  type  of  case  where  it  clearly  should 
be  a  full-time  job.  Is  that  correct? 

Mr.  diGenova.  I  don't  think  there's  any  question  about  that  for 
me. 

Mr.  ScHUMER.  Let  the  record  show,  all  four  in  the  panel  agreed 
with  that. 

Let  me  ask  you  the  second  question  related  to  that.  According  to 
this  article,  Mr.  Starr  appointed  his  own  ethics  counsel  to  judge  on 
the  conflict  of  interest  issue.  Let  me  start  with  you,  Judge  Mikva, 
because  you  didn't  get  to  answer.  Do  you  think  that  is  a  good  idea 
or  should  there  be  some  independent  counsel,  whether  within  the 
Justice  Department  under  say  Mr.  Keene/s  jurisdiction  or  else- 
where to  deal  with  conflicts  of  interest,  if  they  are  going  to  con- 
tinue to  exist.  That  is,  if  we  don't  make  it  full  time. 

Judge  MiKVA.  I  feel  so  strongly  that  the  statute  ought  to  be 
changed  to  make  it  full-time,  that  I  guess  I'm  sort  of  like  Ted 
Olson,  it's  hard  to  contemplate  that  you  can  prove  it  any  other  way. 

But  again,  if  there  is  going  to  be  the  ongoing  part-time  notion 
that  you  can  handle  it  by  being  special  counsel  one  day  and  a  pri- 
vate partner  the  other  day,  then  it  seems  to  me  that  we  ought  to 
at  least  make  the  judgments  should  be  made  by  the  Office  of  Gov- 
ernment Ethics  generally  or  some  outside  source. 

I  am  reminded,  Congressman  Schumer,  that  when  I  came  to 
Congress  in  those  bad  old  days,  you  could  practice  law  and  still  be 
a  Member  of  Congress  as  far  as  the  ethics  people  were  concerned. 
I  tried  it  for  3  months.  There's  no  way  you  can  avoid  the  conflicts 
that  forced  Congress  ultimately  to  decide  you  either  be  a  Congress- 
man or  a  practicing  lawyer.  You  can't  do  both  at  the  same  time. 
I  think  the  same  thmg  is  true  of  the  special  counsel. 

Mr.  Schumer.  There  is  no  question.  I  mean  even  now,  I  am  one 
who  believes  that  this  is  a  case  that's — the  case  that  Starr  is  look- 
ing into,  is  an  appropriate  one  for  an  independent  counsel,  and  I'd 
want  to  see  him  get  to  the  bottom  of  whatever  is  there,  if  anything. 
But  already  his  fairness  has  been  jaundiced  by  listing  a  couple  of 
clients  who  are — one  is  some  conservative  foundation,  one  is  I 
think  some  Republican  office  holder  or  something  like  that.  It  leads 
inevitably  to  conflict,  especially  in  an  important  case  like  this.  I'll 
speak  for  myself  in  not  commenting  on  the  facts  in  the  article. 

Judge  Starr  showed  bad  judgment,  in  my  judgment,  continuing 
with  all  these  other  clients  while  this  existed.  His  predecessor,  Rob- 
ert Fisk,  was  criticized  for  having  conflicts  of  interest,  and  he  had 
given  up  his  practice  to  do  this. 

Did  you  want  to  say  something,  Mr.  Olson? 

Mr.  Olson.  I  was  going  to  answer  your  question  about  the  ethics. 

Mr.  Schumer.  Please. 

Mr.  Olson.  I  do  have  to  say,  because  I'm  very  close  personally 
to  Ken  Starr,  that  I  have  enormous  respect  for  his  integrity.  I  know 
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of  very  few  people  who  have  more  of  a  conscientious  regard  for 
things  Hke  that. 

Mr.  SCHUMER.  Everybody  says  that,  by  the  way,  that  I  have 
talked  with. 

Mr.  Olson.  With  respect  to  getting  ethics  advice,  I  think — I  don't 
want  to  second-guess  what  he  did  or  anything  like  that,  but  the 
Justice  Department  provides  its  services  in  various  different  ways 
to  independent  counsels.  The  Office  of  Legal  Counsel  is  available 
to  render  legal  opinions.  The  ethics  offices  in  the  Department  of 
Justice  could  render  that  kind  of  service.  It  doesn't  seem  to  me  that 
there  is  any  reason  to  go  outside  to  hire  someone  special  to  do  that. 

Mr.  ScHUMER.  Let  me  ask  a  final  question  of  any  of  the  panel- 
ists. Does  the  law  need  to  more  fully  articulate  exactly  which  ethi- 
cal standards  apply?  I'm  not  just  referring  to  conflict  of  interest, 
but  is  this  independent  counsel,  should  his  ethical  standards  be  the 
same  as  a  prosecutor?  Does  he  sort  of  verge  because  of  the  way  he 
was  appointed  into  a  more  rarified  atmosphere  such  as  is  a  judge? 
Do  any  of  you  have  any  thoughts  on  that?  Because  I  guess  we're 
dealing  in  something  of  an  undefined  territory  here.  The  law  is  still 
relatively  new 

Mr.  diGenova.  Mr,  Schumer,  I  would  think  that  the  same  stand- 
ards that  govern  a  U.S.  attorney  ought  to  govern  an  independent 
counsel.  They  are  very  good.  They  are  very  clear.  They  tell  you 
what  you  can  say  to  the  press,  what  you  can't  say  to  the  press. 
They  tell  you  what  your  conflicts  of  interest  are,  how  you  reveal 
them  to  the  Office  of  Grovernment  Ethics,  how  you  go  and  get  rul- 
ings about  your  investments  and  things  like  that.  There  is  already 
a  structure  that  exists.  There  are  rules  and  regulations.  I  don't  see 
why  an  independent  counsel  shouldn't  be  treated  precisely  like  a 
U.S.  attorney. 

Mr.  Schumer.  Do  the  rest  of  the  panel  agree? 

Judge  MiKVA.  I  do.  And  I  think  that  we  got  ourselves  in  some 
trouble  with  the  notion  that  we  would  apply  different  measuring 
sticks  for  the  conduct  of  the  independent  counsel  and  of  the  ap- 
pointing panel  different  than  would  normally  be  applied  to  them  in 
their  normal  capacity.  I  agree  with  Joe  diGenova  completely.  That 
if  you  simply  applied  the  standards  of  conduct  that  are  expected  of 
all  U.S.  attorneys  and  all  other  people  in  the  Department  of  Jus- 
tice, if  you  applied  the  standards  that  are  applied  of  all  Federal 
judges  in  every  other  circumstance,  we  would  have  avoided  some 
of  these  unfortunate 

Mr.  diGenova.  Remember  the  reason  for  that,  and  I  apologize. 
I'm  not 

Mr.  Schumer.  No,  no,  no.  This  is  important. 

Mr.  diGenova.  The  reason  that  was  done  originally  was  to  ex- 
empt the  independent  counsel  from  all  sorts  of  restrictions,  because 
people  were  afraid  that  if  anyone  had  any  control  over  this  person 
by  way  of  limiting  through  some  other  judgment  his  or  her  activi- 
ties, it  might  undercut  the  notion  of  independence.  I  think  we  have 
lived  with  this  statute  long  enough  to  know  that  that  is  a  dan- 
gerous precedent,  to  have  that  kind  of  unfettered  power. 

Mr.  Schumer.  I  appreciate  it.  I  think  it's  a  good  suggestion.  I 
think  whatever  statute  we  come  up  with,  my  reaction  would  be  we 
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ought  to  write  in  those  standards.  Write  in  the  standards  of  the 
U.S.  attorney,  ethical  standards  the  same. 

Judge  Walsh,  I'll  give  you  the  last  word. 

Judge  Walsh.  One  of  the  problems  is  when  you  come  back  into 
this  after  being  out  of  Government  for  20  years  or  so,  there's  no 
one  there  really  to  turn  to  because  of  the  extreme  requirement  of 
independence  surrounding  us  at  the  time.  There  is  no  administra- 
tive corps  for  your  office  to  get  guidance  from.  You  go  to  the  admin- 
istrative office  of  the  court,  and  they  tiy  to  help. 

There  is  also  no  one  to  explain  the  tnings  that  Joe  diGenova  just 
explained.  That  you  are  entitled  to  do  this  and  do  that. 

Mr.  diGenova.  It  is  verv  difficult  for  a  person  taking  on  one  of 
these  jobs,  Mr.  Schumer,  because  if  you  are  the  slightest  bit  con- 
scientious, j^ou  are  worried  about  getting  started  right  away  and 
doing  your  job.  There  is  no  place  to  do  it.  You  are  operating  out 
of  your  office  for  a  while.  This  is,  by  the  way,  not  the  fault  of  the 
Administrative  Office  of  U.S.  Courts.  They  do  a  fabulous  job  under 
extremely  difficult  circumstances. 

As  I  said  to  Senator  Levin's  staff  when  I  was  first  appointed,  it 
took  me  4  months  to  leave  my  own  office  and  have  all  the  other 
attorneys  that  I  had  hired  in  one  location,  because  there  wasn't  any 
space  available  other  than  Xanadu,  which  I  would  not  lease.  I  re- 
fused to  lease  a  very  expensive  space.  I  ended  up  in  basically  a  ga- 
rage over  on  Vermont  Avenue,  but  it  took  us  4  months.  That  wasn't 
the  fault  of  anybody. 

There  ought  to  be  permanent  preliminary  space  available  for 
every  independent  counsel  somewhere  in  the  Federal  Government. 
There  ought  to  be  an  office,  that  when  the  person  is  appointed, 
they  go  there  right  away,  there's  an  office  with  some  computers, 
maybe  a  secretary,  and  certainly  a  skiff.  That  is,  a  specialized  room 
for  classified  information.  Because  it  costs  thousands  and  thou- 
sands of  dollars  to  build  one  of  these  skiffs.  If  you  are  appointed 
and  there's  no  place  to  go,  you've  got  to  build  one.  It's  crazy.  It's 
absolutely  crazy. 

Mr.  Schumer.  That's  a  very  good  point.  I  thank  all  of  the  wit- 
nesses for  very  thoughtful  comments  to  my  questions. 

Mr.  McCoLLUM.  These  have  been  excellent  responses  and  really 
very  constructive  in  our  efforts. 

Mr.  Conyers,  I'm  going  to  come  to  you  next.  Mr.  Bryant,  I'm 
doing  that  because  I  recognized  Mr.  Coble  as  the  only  member 
present.  We  didn't  go  normally  in  our  order  before.  So  we're  going 
to  take  two  from  this  side. 

Mr.  Conyers,  you  are  recognized. 

Mr.  Conyers.  Thank  you  very  much.  I  welcome  all  of  the  distin- 
guished witnesses.  Although  I'm  not  sure  why  Mr.  Olson  had  to  be 
before  this  same  panel.  But  nevertheless,  this  is  an  important,  very 
important  subject  matter. 

We  have  discussed  about  requiring  a  higher  threshold.  There 
seems  to  be  some  general  agreement.  We  have  talked  about  not  in- 
vestigating matters  before  a  Federal  official  has  taken  his  duties. 
There  seems  to  be  some  general  agreement.  We  have  discussed  the 
notion  of  having  some  fee  payment  operation  so  that  Margaret  Wil- 
liams won't  owe  a  quarter  of  a  million  dollars  from  having  been 
called  before  an  independent  counsel.  We  have  talked  about  limit- 
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ing  the  scope  of  the  independent  counsel's  responsibilities  in  a  very 
reasonable  way.  So  what  I  am  thinking  about  doing,  members  of 
this  committee,  is  introducing  a  bill  that  accomplishes  that  pur- 
pose. 

You  know,  the  fact  of  the  matter  is  that  we  have  just  thrown  the 
baby  out  of  the  window  here  after  we  have  had  my  distinguished 
chairman,  whom  I  lavish  great  praise  upon,  Henry  Hyde,  and  Mr. 
Dickey  testify.  They  simply  don't  have  this.  You  have  very  helpfully 
given  us  the  guidance  for  a  new  piece  of  legislation,  a  new  proposal 
that  will  speak  with  more  clarity  and  understanding  to  these  mat- 
ters than  any  that  have  gone  before. 

Would  you  agree  that  my  consensus  that  I  think  we  have  arrived 
at,  Judge  Walsh,  and  the  fact  that  a  new  measure  ought  to  encom- 
pass these  matters  is  a  far  preferable  approach? 

Judge  Walsh.  I  think  that  you  have  summarized  a  very — ^made 
a  very  good  summary  of  the  consensus.  I  would  have  to  leave  to 
the  committee  as  to  now  best  to  handle  this  legislatively  and  how 
best  to  use  the  legislative  process  to  adapt  the  ideas  that  Congress- 
man Conyers  has  put  together  and  those  that  Congressman  Dickey, 
who  working  from  his  concern  for  expense  also  was  approaching. 
How  they  should  be  bridged,  I  would  have  to  leave 

Mr.  Conyers.  Well,  you  are  a  gentleman  and  a  scholar,  in  and 
out  of  your  independent  counsel  role.  The  fact  of  the  matter  is,  if 
we  get  a  bill  that  we  have  to  go  back  into  on  all  of  these  matters, 
heaven  help  what  you'll  see  as  a  final  product  as  it  goes  through 
the  stages. 

Mr.  diGenova,  clear  that  smile  from  your  countenance.  Give  me 
some  instruction  too,  if  you  would,  my  friend. 

Mr.  diGenova.  Mr.  Conyers,  I  concur  with  Judge  Walsh.  I  think 
that  the  outline  of  the  bill  you  have  just  given  is  a  good  fix  for  real 
problems.  In  other  words,  I  don't  think  there  is  any  question 
among  this  panel,  I  think  Ted  feels  very  strongly  for  I  think  legiti- 
mate reasons  that  there  ought  not  to  be  an  independent  counsel 
statute. 

Mr.  Conyers.  That's  why  I'm  not  going  to  ask  him  any  questions 
too. 

Mr.  diGenova.  That's  OK  He's  a  good  friend  and  he's  one  of  the 
greatest  intellects 

Mr.  Conyers.  He's  a  nice  guy. 

Mr.  diGenova  [continuing].  I  have  ever  had  the  opportunity  to 
work  with  on  legal  issues. 

I  think  that  we  can  have  a  statute,  but  we  can  appropriately 
limit  it  in  some  of  the — certainly  those  areas  you  have  outlined  are 
important,  because  we  do  need  a  statute.  There  is  no  question 
about  it.  But  we  need  it  for  rare  occasions,  not  for  the  plethora  of 
times  it's  been  used  over  the  last  20  years. 

Let  me  just — I  want  to  echo  what  Judge  Walsh  said  about  some 
of  the  other  people  who  have  been  ensnared  in  these  investigations. 
We  all  have  a  chance  to  step  back  when  things  are  over.  We  be- 
come a  little  more  human.  We  get  a  chance  to  look  at  the  damage 
that  has  been  done  to  people. 

When  you  have  a  subordinate  who  has  acted  under  orders  like 
a  Clair  George,  who  has  given  his  life  to  his  country.  I  know  people 
may  differ  about  this.  Those  people  should  be  taken  care  of.  Their 
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massive  attorneys'  fees  should  be.  Maggie  Williams.  All  of  these 
people  who  suffer  now  because  they  got  caught  in  this  maelstrom 
called  Washington,  DC,  and  they  are  being  scrutinized  under  a  mi- 
croscope. We  have  got  to  fmd  a  way  to  help  these  people. 

Mr.  CoNYERS.  I  agree  with  you.  You  know,  your  benevolent  atti- 
tude is  very  striking  as  compared  with  your  prosecutorial  attitude 
that  I  remember  going  back  into  the  1970's,  sir.  What  kind  of  con- 
version has  occurred  in  the  course  of  your  career  is  exciting  and  in- 
teresting, not  the  subject  of  this  hearing  of  course.  But  it  is  very 
striking. 

Now  how  vou  become  a  defense  lawyer  and  then  become  a  pros- 
ecutor is  a  feat  I  would  like  to  see  happen.  The  process  is  usually 
you  come  out  of  law  school  and  you're  lucky  to  get  a  job  at  the  low- 
est rung  as  a  prosecutor.  Then  you  get  all  that  experience.  After 
you  have  talked  tough  for  20  years,  then  you  become  a  defense 
counsel,  and  all  of  a  sudden  you  understand  the  travail  that  you 
have  put  hundreds  of  people  through  in  the  course  of  your  30  year 
legal  career. 

Mr.  diGenova.  Mr.  Conyers,  you  know  the  cases  we  dismiss 
when  we're  prosecutors  you  never  hear  about. 

Mr.  Conyers.  Yes.  But  the  few,  the  small  number  you  never 
hear  about  is  one  of  the  reasons  you  don't  hear  about  them,  sir. 

Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Conyers. 

Mr.  Bryant.  You  are  recognized  for  5  minutes. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman.  I  too 
want  to  thank  the  entire  panel.  It's  such  a  distinguished  panel  that 
we've  got  before  us.  I  appreciate  all  of  you  coming. 

Mr.  diGrenova,  you've  mentioned  Jack  Keeney  before,  and  several 
of  you  have  mentioned  him  in  your  testimony.  I  know  he's  on  the 
next  panel.  I  just  want  to  add  my  feelings  also  and  concur  with 
your  opinion  of  him.  If  everyone  were  like  him,  we  wouldn't  need 
this  type  of  special  prosecutor  or  have  to  worry  about  these  kinds 
of  things. 

I'd  like  to  ask  just  a  couple,  really  three,  questions.  Maybe  I  can 
ask  them  at  one  time,  if  you  can  remember  them.  Mr.  diGrenova, 
you  have  already,  I  think,  responded  to  these.  You  might  want  to 
add  something  to  them. 

I  am  concerned  about  any  law  that — ^you  mentioned  the  standard 
of  appointment,  that  mayoe  it's  too  low.  I  am  wondering  if  the 
other  three  of  you,  and  I'd  start  v/ith  Mr.  Olson,  on  the  standard 
that  the  Attorney  General  uses,  should  it  be  higher,  and  what 
should  that  standard  be,  probable  cause  or  whatever? 

Second,  how  can  we  rein  in  the  spending?  Is  there  any  way  that 
we  can  limit  spending,  hold  that  person  accountable? 

Third,  limits.  We've  been  under  a  lot  of  pressure  for  term  limits 
for  Congress.  But  is  there  a  way  we  could  set  a  time  to  renew  that 
appointment  or  is  there  anything  practical  that  we  can  do  rather 
than  just  have  it  never  ending?  I  realize  we're  working  within  the 
context  of  a  prosecutor  and  an  investigator  trying  to  get  to  the 
facts,  and  sometimes  that  takes  a  while  and  it's  expensive.  But  I'm 
just  looking  for — ^you  folks  are  experts — ^your  suggestions  to  us.  If 
you  could  answer  those  three  questions  as  quickly  as  you  can  so 
that  we  can  give  the  others  time. 
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Mr.  Olson.  Thank  you,  Mr.  Bryant.  I'll  be  very  brief.  I  do  believe 
the  standard  for  which  an  appointment  is  made  should  be  changed. 
It  should  be  higher.  I  believe  that  there  should  be  something  along 
the  lines  of  substantial  evidence  that  a  crime  has  been  committed. 
It  ought  to  be  a  narrow  list  of  crimes,  not  the  entire  Federal  code. 

Point  number  two  with  respect  to  the  spending,  I  don't  see  why 
we  couldn't  establish  a  budget  in  the  process.  There  have  been  sug- 
gestions made  along  those  lines.  Every  other  aspect  of  Government 
has  a  budget  before  it  starts.  Now  sometimes,  you  might  have  to 
go  back  and  change  the  budget,  but  you  can  start  with  the  budget. 
Judge  Mikva  has  suggested  some  time  limits.  They  may  be  a  little 
bit  short,  but  that's  a  very  good  idea,  and  I  would  agree  with  that. 

Mr.  Bryant  of  Tennessee.  Thank  you. 

Judge  Mikva. 

Judge  MncvA.  First  of  all,  in  addition  to  the  other  standards 
about  substantial  evidence  and  so  on,  I  like  the  idea  that  either 
Mr.  Olson  or  Mr.  diGenova  suggested,  maybe  it  was  Judge  Walsh, 
that  the  Attorney  General  have  to  find  that  there  is  some  impor- 
tant public  reason  why  the  special  counsel  is  needed.  It  shouldn't 
be  just  every  run  of  the  mill  case,  because  again,  that's  the  best 
way  of  limiting  the  money  spent,  is  limiting  the  number  of  special 
counsels. 

Second,  I  see  no  reason  why — the  Administrative  Office  won't 
like  me  for  saying  this,  but  I  see  no  reason  why  the  Administrative 
Office  shouldn't  come  up  with  a  budget  for  each  special  counsel, 
and  that  the  special  counsel  ought  to  live  within  that  budget.  They 
do  budgets  all  the  time  over  at  the  Administrative  Office.  They 
won't  like  doing  it  here,  but  I  don't  think  that  would  in  any  way 
impinge  the  independence  of  the  special  counsel,  that  he  or  she  has 
to  respond  to  the  Administrative  Offices  conducting  their  fiscal  re- 
sponsibility. 

As  far  as  term  limits,  I  suggested  3  months  as  the  initial  period 
of  appointment.  If  that's  too  short,  make  it  longer.  But  there  really 
ought  to  be  a  short  finite  period  in  which  the  special  counsel  says 
yes,  we  need  to  go  ahead  or  no,  it  should  be  dismissed  or  the  regu- 
lar channels  of  the  Department  of  Justice  can  handle  it.  It  is  only 
in  that  rare  circumstance  where  they  need  a  special  counsel  pros- 
ecution that  there  should  be  anything  beyond  3  or  6  months. 

Mr.  Bryant  of  Tennessee.  Thank  you.  Mr.  Walsh. 

Judge  Walsh.  I  think  there  should  be  a  factor  of  public  interest 
in  the  appointment.  How  to  spell  that  out  more  specifically,  I 
haven't  thought  out.  But  it  could  be  done.  These  appointments  are 
too  expensive  and  really  too  cumbersome  in  a  way,  to  use  them  on 
every  possible  violation. 

On  budget,  I  have  difficulty.  These  are  not — excuse  me.  These 
are  not  standardized  products,  in  any  sense  of  the  word.  It  depends 
so  much  on  the  scope  of  the  investigation  as  it  unfolds.  Realize  that 
the  independent  counsel  does  not  have  the  advantage  of  an  ongoing 
agency  where  he  has  his  budget  experts  there  and  his  own  internal 
controls  all  in  place.  He  comes  in  from  the  outside,  and  he  has  to 
find  his  way  through  it.  When  he  starts,  he  doesn't  have  a  much 
better  idea  than  anybody  else  where  his  investigation  is  going  to 
lead. 
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Indeed,  I  had  an  idea  I  would  be  through  in  two  years  if  you  had 
asked.  I  hadn't  counted  on  congressional  immunity  being  given  to 
North  and  Poindexter.  I  thought  North  and  Poindexter  were  as  far 
as  I  had  to  go.  All  those  things  turned  out  to  be  wrong. 

I  would  welcome  budgetaiy  assistance  from  the  Administrative 
Office.  When  I  got  there,  I  didn't  know  enough  to  make  full  use  of 
that.  Also,  from  GAO.  I  didn't  know  that  I  could  turn  to  them  for 
advice. 

I  think  some  kind  of  a  requirement  that  he  work  out  a  budget 
with  them,  subject  to  change,  would  be  good.  But  it  shouldn't  be 
hemmed  in  by  a  lot  of  rigidity,  when  he  doesn't  know  where  he's 
going  when  he  starts. 

Coming  back  to  time  limits,  I'm  sure  an  independent  coimsel  can 
survive  that  sort  of  problem  of  having  to  justify  what  he  has  done 
every  2  years.  My  own  instinct  was  against  it  because  it  leads  the 
public  and  leads  others  to  expect  something  to  happen  before  it 
may  happen.  That  may  be  a  minor  objection,  but  I  think  with  time 
limits,  with  him  explaining  to  the  appointing  court  why  he  has  to 
go  or  even  an  interim  report,  I  would  have  been  glad  to  do  that. 
I  did  file  interim  reports  from  time  to  time.  If  Congress  wanted  an 
interim  report  on  what  I  was  doing,  why  it  was  taking  so  long  and 
costing  so  much,  I  would  be  willing  to  do  that — would  have  been 
willing  to  do  that. 

Mr.  Bryant  of  Tennessee.  Thank  you.  Do  you  have  anything  to 
add? 

Mr.  diGenova.  I  think  the  standard,  the  threshold  for  invocation 
of  the  statute  which  Ted  Olson  has  articulated,  is  certainly  a  good 
one.  Adding  the  public  interest  factor  as  Judge  Walsh  was  saying, 
and  try  to  articulate  that. 

Cost  and  time  limit.  If  you  are  going  to  ask  someone  to  take  on 
one  of  these  jobs,  you  are  going  to  ask  them  to  do  it  correctly.  I 
don't  have  any  problem  with  the  budget.  I  think  we  have  all  dealt 
with  budgets.  I  was  a  U.S.  attorney.  I  had  a  budget  down  there. 
I  had  to  figure  out  how  to  function  within  it.  So  I  don't  have  a  prob- 
lem with  a  budget  per  se. 

Time  limits  are  a  dangerous  thing.  I'll  tell  you  why.  If  somebody 
wants  to  delay  your  investigation  through  litigation  and  do  other 
things  and  they  can  push  that  time  limit,  they  can  delay  the  pro- 
duction of  documents.  They  can  do  tons  of  things.  The  time  limit 
is  a  dangerous  thing  to  put  in  place  if  you  are  really  serious  about 
having  a  real  investigation.  Remember  what  we're  saying  here. 
We're  saying  you  are  going  to  cut  back  the  use  of  these  and  not 
have  them  be  as  frequent,  and  save  them  for  those  rare  instances 
when  there  is  the  equivalent  of  a  constitutional  crisis.  Do  you  real- 
ly want  to  put  a  time  limit  on  that? 

Remember,  there's  a  natural  time  limit.  If  someone  goes  on  too 
long  without  producing  a  product  or  moving  forward,  Congress 
talks  about  it.  The  press  writes  about  it.  People  get  angry  about 
it.  There  are  pressures.  Prosecutors,  contrary  to  popular  belief,  are 
human.  They  do  respond  to  those  things.  They  mav  not  change 
their  decision,  but  it  might  change  their  time  table.  They  might  act 
with  more  dispatch. 

I  have  a  natural  instinct  against  time  limits,  but  I  can  under- 
stand them  being  put  in  if  people  want  to  do  that.  Certainly  I  don't 
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have  any  problem  with  saying  every  2  years  you  have  to  justify 
your  existence.  My  goodness,  that  would  be  an  easy  one  to  say  I 
could  support.  But  if  you  start  putting  in  time  frames  within  things 
within  which  certain  investigative  steps  must  be  accomplished,  I 
would  be  opposed  to  that  entirely. 

Mr.  Bryant  of  Tennessee.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Bryant. 

Mr.  Scott,  you  are  recognized  for  5  minutes. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  wanted  to  follow  up  a 
little  bit  on  some  of  the  comments  because  I  think  the  way  the  bill 
is  written  right  now,  it  prohibits  the  Attorney  Greneral  from  exer- 
cising any  discretion  as  to  what  is  worth  the  effort  and  what  isn't. 
In  fact,  they  specifically  prohibit  the  Attorney  General  from  dis- 
missing a  case  based  on  lack  of  criminal  intent.  They  can  know 
that  there  can't  be  a  prosecution.  It  can  be  a  technical  violation. 
You  end  up  with  the  4  months  getting  an  office  together,  just  to 
come  up  with  the  same  conclusion. 

How  would  you  respond  to  the  question  that  if  you  give  the  At- 
torney Greneral  that  kind  of  discretion  to  make  the  case  or  not 
make  the  case,  that  you  have  essentially  undermined  the  value  of 
the  process? 

Mr.  diGenova.  Mr.  Scott,  let  me  address  that  question  because 
I,  in  my  article  in  the  New  York  Times,  I  address  this.  If  an  Attor- 
ney Greneral  were  to  abuse  that  discretion,  we're  in  the  right  room. 
It's  called  impeachment.  It  isn't  used  enough. 

The  Brits  resign  when  they  commit  a  faux  pas.  We  don't  have 
resignation  in  this  country.  We  probably  ought  to  have  more  of  it, 
but  we  don't.  If  an  Attorney  General  abuses  that  authority,  I  would 
believe  that  this  committee  would  gather  together  faster  than  a 
flock  of  geese  and  start  popping  subpoenas  up  there  and  start  ask- 
ing questions,  quite  appropriately.  I  think  the  congressional  over- 
sight process  in  that  case  could  be  used  very  effectively. 

The  one  thing  I  would  not  do,  and  the  one  thing  that  I  regret  has 
occurred  in  Congress  in  the  last  10  years,  and  that  is  calling  career 
prosecutors  up  from  the  Justice  Department,  line  attorneys  to  tes- 
tify before  Congress,  which  I  think  is  a  very  terrible  mistake  when 
Congress  has  started  to  do.  That  is  why  you  have  political  ap- 
pointees in  the  Justice  Department.  They  should  come  up  and  ex- 
plain why  decisions  were  or  were  not  made  in  cases.  I  don't  believe 
line  prosecutors  should  be  testifying  before  Congress. 

But  you  can  control  an  Attorney  General.  Maybe  not  control,  but 
hold  accountable.  If  a  bad  decision  is  made,  my  goodness,  there  are 
many  many  political  avenues  available  to  Congress  and  others.  Lis- 
ten, FBI  agents  know  how  to  talk  to  the  press.  If  they  think  that 
something  has  been  done  that's  improper,  it  won't  take  long  for 
them  to  say  something  to  their  favorite  reporter. 

Judge  Walsh.  I  don't  see  any  reason  why  the  Attorney  Greneral 
should  not  take  into  account  criminal  content. 

Mr.  diGenova.  Right. 

Judge  Walsh.  It's  a  very  illusive  and  difficult  issue  to  deal  with. 
My  guess  is  that  the  Attorney  Greneral  would  be  slow  to  fail  to  act 
on  a  finding  of  lack  of  criminal  intent.  But  he  or  she  should  have 
that  power. 
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Mr.  Scott.  In  terms  of  appointing  a  special  prosecutor,  the  U.S. 
attorneys  are  political  appointees.  The  special  prosecutors  are  judi- 
cial appointees.  Should  partisan  affiliation  be  considered? 

Judge  Wal^h.  I  don't  think  it  should  be  an  important  factor.  The 
person  who  is  appointed  independent  counsel  ideally  should  be 
someone  who  is  beyond  that  kind  of  interest,  partisan  interest  one 
way  or  the  other.  There  may  be  some  value  to  having  a  person — 
you  could  argue  it  either  way,  when  it  helps  to  have  a  person  who 
is  of  the  same  party  as  the  principal  person  under  investigation 
and  when  not.  But  I  really  think  that  becomes  a  minor  factor  if  you 
pick  the  right  independent  counsel. 

Mr.  Scott.  The  person  should  be  above  perceived  to  be  above 
partisan  politics. 

Judge  Walsh.  Yes.  I  think  it  would  be  desirable  that  he  not  be 
immemately  active  as  a  partisan  one  way  or  the  other. 

Judge  MiKVA.  Let  me  say,  Congressman  Scott,  I  think  it  would 
be  a  mistake  though  to  try  to  spell  those  out  in  the  statute.  They 
should  be,  but  like  most  qualifications,  when  you  put  them  in  the 
statute  they  become  much  too  rigid  and  they  don't  really  accom- 
plish the  purpose. 

I  am  much  more  concerned  about  the  appearances  of  the  appoint- 
ment being  such  that  that  question  doesn't  come  up.  Indeed,  when 
Judge  McKinnon  was  the  head  of  the  panel,  partly  because  of  the 
methods  he  used  in  finding  out  the  appropriate  people  to  appoint 
as  special  counsel,  the  question  never  came  up.  Now  Judge 
McKinnon  himself  was  a  very  partisan  Republican.  He  had  been  a 
Member  of  this  Congress  and  elected  from  Minnesota  as  a  Repub- 
lican, was  considered  a  very  conservative  jurist.  But  as  far  as  when 
he  headed  up  the  special  panel,  the  question  just  didn't  arise. 

Mr.  Scott.  And  another  quick  question  before  my  time  runs  out. 
I  don't  mean  to  cut  you  off.  On  the  attorneys'  fees,  since  you  are 
setting  up  a  special  office,  do  you  get  a  question  of  proportionality? 
A  person  has  to — if  you've  just  got  a  local  prosecutor  coming  after 
you,  it's  one  thing.  If  you  have  a  new  office  set  up  for  the  specific 
purpose  of  coming  after  you,  you  have  to  hire  additional  firepower. 

Would  you  agree  to  attorneys'  fees,  guilty  or  innocent? 

Judge  Walsh.  Would  I?  Yes.  I  would.  For  Government  officials. 
I  think  if  a  person  is  under  investigation  because  of  what  he  did 
in  accordance  with  the  direction  of  his  superior  or  with  the  knowl- 
edge of  his  superior  in  his  office  and  it's  not  a  venal  crime,  then 
the  Grovernment  should  act  as  a  private  corporation  would  and  pro- 
tect its  people. 

To  ask  a  career  officer  to  stand  the  enormous  expense  that  litiga- 
tion now  entails  I  think  is  unfair  to  him.  I  also  again,  repeat  my 
earlier  suggestion,  that  something  ought,  in  the  law  or  otherwise, 
ought  to  make  it  clear  that  it's  not  an  illegal  gift  for  a  lawyer  to 
do  a  job  cheaper  for  a  Government  employee  than  he  would  for  a 
corporate  client. 

Mr.  Scott.  Does  anyone  have  any  other  comments  on  whether 
persons — I  think  we  had  the  question  of  whether  it's  an  innocent 
person,  a  person  unindicted  would  get  legal  fees  paid,  but  another 
person,  a  person  who  is  guilty  or  guilty  of  a  lesser  charge  would 
not  have  attorneys'  fees  paid. 
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Mr.  Olson.  May  I  add  one  thing?  The  standard  now  in  the  stat- 
ute or  one  of  the  standards  in  the  statute  is  the  court  must,  in 
order  to  reimburse  fees,  the  court  must  find  that  the  fees  would  not 
have  been  incurred  but  for  the  operation  of  the  independent  coun- 
sel law  itself  That  is  not  a  bad  idea,  because  normal  people  who 
are  accused  of  a  crime  do  not  have  their  attorneys'  fees  reimbursed 
for  them.  We  reimburse  fees  for  people  who  are  investigated  under 
this  statute  when  the  normal  process  would  not  have  caused  them 
to  be  investigated. 

I  would  phrase  it  slightly  differently,  and  put  the  burden  on 
someone  opposing  or  the  Government  opposing  the  payment  of  fees 
so  that  the  Government  would  have  the  responsibility  of  establish- 
ing that  indeed  there  would  have  been  a  prosecution,  because  it  is 
difficult  for  an  individual  to  make  an  affirmative  case  that  these 
fees  would  not  have  been  incurred  but  for  the  independent  counsel 
law.  So  the  idea  is  a  good  one.  But  the  burden  should  be  shifted. 

Mr.  diGenova.  Yes.  There  needs  to  be  a  presumption  that  the 
fees  will  be  paid,  regardless  of  the  outcome  because  of  the  unique 
use  of  the  statute.  It  is  very  unfair  to  these  people.  Remember, 
they  are  in  this  predicament  because  they  work  for  the  Govern- 
ment or  they  worked  for  a  President.  They  got  caught  up  in  a  huge 
political  controversy,  which  then  turned  into  a  criminal  controversy 
between  let's  say  for  example,  the  two  branches  of  Grovernment. 

Iran-Contra,  the  best  example.  Clair  Greorge  spent  his  entire  life 
sacrificing  his  safety,  his  family's  safety  for  his  country.  Remember, 
he  took  the  place  of  Mr.  Welsh,  who  was  murdered  in  Athens.  Re- 
member the  CIA  station  chief  who  was  murdered  in  Athens?  It  was 
Clair  Greorge  who  took  his  place  in  Athens.  Clair  George  was  acting 
under  orders  in  Iran-Contra.  He  was  protecting  some  of  the  most 
important  information  our  country  had.  He  knew  about  Aldridge 
Ames.  He  couldn't  use  that.  He  knew  that  there  was  a  mole  in  the 
CIA,  but  he  couldn't  use  that  in  his  defense.  He  chose  not  to.  He 
could  have  stopped  his  prosecution  had  he  chosen  to  use  the  fact 
that  he  knew  that  he  was  investigating  a  mole  inside  the  CIA.  He 
could  have  stopped  the  prosecution  or  he  could  have  thrown  such 
a  wrench  into  his  prosecution  that  it  never  would  have  gone  for- 
ward. 

People  like  Clair  George,  even  now,  deserve  to  have  their  attor- 
neys' fees  paid.  Maggie  Williams,  all  of  these  people.  They  deserve 
to  have  their  attorneys'  fees  paid.  This  is  a  very,  very  serious  thing. 
People's  lives  and  financial  futures  are  being  ruined.  This  is  not  a 
partisan  issue.  That  to  me  is  irrelevant  with  the  question  of  attor- 
neys' fees.  Guilt  or  innocence  is  irrelevant. 

Judge  Walsh.  I  would  like  to  say  that  I  accept  Ted  Olson's  sug- 
gestion of  the  standard  for  selecting  those  to  be  paid  and  not.  It 
should  be  related  to  the  intensity.  An  independent  counsel's  inves- 
tigation tends  to  me  more  intense  than  an  ordinary  prosecution, 
even  though  he  tries  to  be  fair.  The  fact  is,  as  Ted  said,  you  start 
off  by  the  court  telling  you  who  to  investigate.  You  don't  make  that 
decision.  So  then  you  have  a  public  responsibility,  you  want  to  do 
it  right.  There's  a  tendency  to  greater  intensity.  I  think  that  makes 
a  proper  standard  for  perhaps  treating  a  target  of  an  independent 
counsel's  investigation  differently  from  an  ordinary  investigation. 
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But  I  am  also  concerned  generally  with  leaving  a  Government 
employee  out  to  pay  the  high  legal  costs  of  today  just  for  doing 
what  he  thought  was  his  job,  and  if  someone  says  afterward  you 
shouldn't  have  done  this  for  this  and  this  reason. 

Mr.  Scott.  Mr.  Chairman,  and  further  I  think  without  asking 
another  question,  I  think  the  fact  that  you  are  dealing  with  a  spe- 
cial prosecutor  rather  than  a  normal  Government's  attorney  for 
whatever  crime  you  did  commit,  the  legal  fees  involved  in  getting 
through  that  process  would  be  much  less  than  getting  through  the 
process  with  a  special  prosecutor. 

Mr.  diGenova.  Absolutely.  You  know,  there's  an  old  joke  about 
a  lawyer  with  one  case.  It's  true.  You  have  to  be  careful  about  it. 

Judge  MncvA.  It's  also  true  of  a  prosecutor  with  one  case,  which 
is  one  of  the  problems  with  the  special  counsel. 

Mr.  diGenova.  That  is  exactly  right.  Judge  Mikva  has  again 
ruled  correctly. 

Mr.  McCoLLUM.  I  think  we  have,  a  resolution  of  opinion  on  this, 
concurrence  of  opinion  on  this. 

Mr.  Barr,  you  are  recognized  for  5  minutes. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  I  appreciate  some  of  your 
last  remarks,  Mr.  diGenova.  I  knew  when  I  worked  at  the  agency, 
I  knew  Mr.  Walsh  personally.  It  really  was  tragic  in  December 
1975  when  he  was  murdered,  because  of  Mr.  Philip  Agee  and  a 
number  of  other  individuals  that  still  to  this  day  have  escaped 
prosecution  for  the  murder.  I  think  that  the  fact  that  many  men 
and  women  in  our  Government  do  put  their  lives  on  the  line  and 
then  because  of  policy  decisions  or  shifting  policy  decisions  or  policy 
perspectives  changing  over  the  years,  all  of  a  sudden  they  find 
themselves  on  the  other  side  of  these  situations.  So  I  appreciate 
your  bringing  that  very  important  element  into  all  this. 

I  read  your  article,  which  as  with  all  of  the  documents  and  opin- 
ions and  legal  work  that  I  have  read  of  yours  over  the  years,  of 
course  is  very  eloquent  and  very  much  on  point,  short  as  it  is,  it 
does  make  some  very  good  points.  One  word  in  your  article  that  I 
find  in  the  second  to  the  last  paragraph  is  your  use  of  the  term  ac- 
countability, a  word  that  for  far  too  long  1  think  has  been  absent 
from  the  vocabulary  of  when  we  look  at  what  Government  is  doing. 
We  look  at  little  bits  and  pieces  without  thinking  about  account- 
ability. 

We  had  another  former  colleague  of  yours  and  mine  up  here  a 
couple  of  months  ago.  Judge  Bell.  We  were  looking  at  a  somewhat 
different  matter,  but  Judge  Bell  and  his  wonderful  ability  to  really 
just  cut  through  a  lot  of  the  rhetoric  and  get  to  the  point.  We  were 
looking  at  how  big  is  the  Federal  law  enforcement  effort  is,  how 
many  people  do  we  have  out  there  purporting  to  enforce  Federal 
laws  and  take  action  against  our  citizens? 

He  looked  at  a  study  that  had  been  done,  and  of  course  based 
on  his  vast  experience  in  th'e  Federal  legal  system,  basically  said 
we  just  have  too  darn  many  people  trying  to  do  too  many  things. 
We  don't  even  know  what  they  are  doing.  We've  got  to  reign  a  lot 
of  this  in. 

I  think  sort  of  that  same  thing  applies  here.  We  just  have  too 
many  people  out  there,  as  the  diagram  on  your  article  indicates 
really,  with  the  dogs  tripping  each  other,  it's  the  same  in  human 
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terms.  We  just  have  far  too  many  people,  too  many  institutions,  too 
many  bureaucracies  tripping  over  each  other  out  there.  I  have  the 
impression,  and  this  is  one  question  I  wanted  to  ask  you,  that 
sometimes  we  set  up  one  mechanism  after  another.  It  becomes  a 
convenient  way  for  each  one  to  point  the  finger  at  the  other. 

Have  you  seen  over  the  years  the  use  of  independent  counsels  as 
a  way  for  administrations  to  themselves  avoid  making  the  tough 
prosecutorial  decisions  that  really  ought  to  be  made? 

Mr.  diGenova.  Well,  that's  an  interesting  question.  I'm  not  sure 
I'm  an  expert  on  the  history  of  the  statute  in  terms  of  the  decision- 
making process  and  what  might  have  motivated  certain  Attorneys 
General  to  turn  to  the  statute.  I  mean  obviously,  in  most  instances, 
there  has  been  a  sufficiently  widespread  public  debate  about  it, 
that  certainly  there  were  pressures  brought  to  bear. 

I  would  think  that  my  experience  over  the  years  has  been  that 
the  Department  by  and  large  was  delighted  to  have  some  of  these 
cases  handled  by  an  independent  counsel,  because  they  are  not 
easy  cases.  It  is  not  fun  to  be  investigating  public  officials  who  may 
be  a  part  of  your  administration.  There  is  theoretically  an  inherent 
conflict  of  interest  in  some  of  that.  So  turning  it  over  to  someone 
to  do  it  obviously  makes  life  easier  for  an  Attorney  General  and 
others. 

But  it  is  also  true  that  sometimes  the  statute  doesn't  permit  now, 
by  the  way  it's  drafted,  the  kind  of  courage  that  we  would  hope  an 
Attorney  Greneral  would  have  in  a  given  case,  to  say  that  I  don't 
believe  the  evidence  warrants  this,  and  I'm  not  going  to  seek  the 
appointment  of  an  independent  counsel. 

I  would  hope  that  everyone  who  holds  that  Office  of  Attorney 
General  has  the  guts  to  do  that,  if  the  standard  permits  them  to 
do  that.  The  standard  in  this  statute  does  not  permit  an  Attorney 
General  to  do  that.  That  is  why  it's  bad,  because  it  doesn't  allow 
a  courageous  Attorney  General  to  do  the  right  thing.  In  fact,  what 
it  does  do  is  it  requires  an  Attorney  General  to  do  tne  wrong  thing 
sometimes.  That  is  bad  legislation,  in  my  book. 

Mr.  Barr.  We  have,  and  Judge  Walsh,  a  former  colleague  of 
yours,  Mr.  Craig  Gillen,  is  just  down  the  hall  testifying  at  an- 
other— ^before  another  panel  today,  not  on  these  sort  of  issues,  but 
he's  now  in  private  practice.  He  personifies,  I  think,  as  Mr. 
diGenova  does,  a  cadre  of  some  of  the  very  best  and  most  non- 
partisan attorneys  capable  of  investigating  some  of  the  matters, 
many  of  the  matters  perhaps  that  independent  counsels  do.  That 
is  our  93  U.S.  attorneys  and  the  many  hundreds  that  assist  U.S. 
attorneys. 

Judge,  in  your  opinion,  could  many  of  the  matters  that  now  are 
not  routinely,  because  this  still  is  not  thankfully  yet  a  routine  use 
of  Federal  resources,  independent  counsels,  but  could  some  of  these 
things  very  effectively  and  properly  and  ethically  be  handled  by 
U.S.  attorneys  offices/ 

Judge  Walsh.  I  think  they  could.  At  the  beginning,  after  the  Sat- 
urday night  massacre  in  the  Watergate  case,  I  think  there  was 
such  a  strong  reaction  that  that  is  what  lead  to  the  heavy  use  of 
this  statute.  Everyone  wanted  to  be  unlike  what  happened  then 
when  the  President  had  the  Attorney  General,  ultimately  the  Solic- 
itor General  fire  an  independent  counsel. 
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I  think  that  again,  I  hate  to  load  all  this  on  Jack  Keeney,  but 
he  knows  the  Department  so  much  better  than  I  do. 

Mr.  Barr.  He  knows  it  better  than  any  living  human  being. 

Judge  Walsh.  I  think  that's  perhaps  true.  He  will  know  how  it 
could  be  compartmented,  so  that  this  appearance  of  conflict  could 
be  greatly  reduced,  and  the  Attorney  General  and  the  political  lev- 
els of  the  Department  could  perhaps  be  detached  from  the  inves- 
tigation that  they  would  regard  as  embarrassing. 

Mr.  Barr.  Thank  you. 

Mr.  McCOLLUM.  Thank  you,  Mr.  Barr. 

Ms.  Lofgren,  you  are  recognized  for  5  minutes. 

Ms.  Lofgren.  Thank  you,  Mr.  Chairman.  Looking  at  you.  Judge 
Mikva,  I  am  reminded  that  when  this  really  began,  you  were  sit- 
ting on  the  other  side  of  this  whole  matter.  You  have  had  the  op- 
portimity  to  be  a  Member  of  Congress  during  the  impeachment  in- 
quiry of  President  Nixon  to  be  a  judge,  and  be  aware  of  the  whole 
matter  from  that  side.  Then  also  to  serve  as  I  think  a  dollar  a  year 
man  in  the  administration 

Judge  MiKVA.  They  still  owe  me  a  dollar. 

Ms.  Lofgren.  Do  thev  owe  you  the  dollar?  We'll  take  up  a  collec- 
tion. So  you've  seen  it  from  every  angle.  I  remember  back  in  those 
days  in  the  1970's  that  the  thought  was  that  this  will  lead  to — the 
inaependent  counsel  methods  would  lead  to  increased  confidence  on 
the  part  of  the  American  people,  and  of  course  justice.  I  am  not 
sure  that  the  American  people  are  more  confident  now,  as  a  con- 
sequence of  this  statute.  I  have  heard  from  various  panelists  on 
both  sides  of  this  aisle,  that  justice  may  be  an  issue  here  in  terms 
of  results. 

What  I  am  wondering  is  what  your  idea  would  be  of  the  concept 
of— I  think  you  are  in  favor  of  this  from  your  testimony,  separating 
out  garden  variety  misbehavior  from  the  kind  of  conflict  that  really 
involves  a  very  serious  conflict  between  the  branches  of  Govern- 
ment. Maybe  the  Iran-Contra  issue  versus  somebody  who  is  ac- 
cused of  being  on  the  take.  Everybody  can  understand  if  you  steal 
some  money,  that's  a  crime.  Prosecutors  are  very  used  to  prosecut- 
ing crimes  of  theft.  In  my  experience,  are  not  unwilling  to  pros- 
ecute pubHc  officials  when  they  commit  the  crime  of  theft,  for  ex- 
ample. 

So  if  we  could  craft  a  statute  first  that  limits  the  scope  to  what 
this  was  originally  supposed  to  do.  Then  I'm  thinking  whenever 
you  appoint  someone  to  investigate  it,  I  mean  when  you've  got  a 
conflict  between  branches  of  Government,  it  is  inevitably  a  political 
matter.  As  soon  as  someone  who  is  a  prosecutor-like  person,  who 
is  appointed  to  look  at  that,  there  is  a  whole  segment  of  the  public 
who  immediately  assumes  that  person  is  guilty. 

I  mean  I  remember  ask  the  juror,  do  you  think  you  can  be  fair 
in  judging  the  defendant.  Of  course  he  wouldn't  be  here  if  he 
weren't  guilty.  There  is  that  in  some  of  us.  Whether  we  might  be 
better  off  having  a  permanent  office  that  is  made  up  of  people  vvho 
are  political  units,  who  have  a  great  deal  of  integrity  and  expertise, 
but  are  not  picked  out  and  assigned  and  paid  fees,  but  are  just 
there.  Sort  of  like  the  ethics  unit,  but  not  within  the  Justice  De- 
partment. So  that  they  might  proceed  in  a  way  that  is  discrete,  not 
issue  reports  or  press  conierences,  but  do  the  kind  of  investigative 
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work  that  might  be  of  value  to  the  various  branches.  Then  inevi- 
tably, the  political  process  may  also  need  to  come  into  play  as  well 
as  potentially  prosecutorial  efforts. 

What  is  your  comment  on  that? 

Judge  MiKVA.  Let  me  say  first  of  all  that  your  last  comments  I 
think  very  accurately  describe  the  way  the  Office  of  Public  Integ- 
rity works  within  the  Department  of  Justice.  For  all  except  those 
constitutional  crisis  cases  like  Watergate  and  perhaps  Iran-Contra, 
they  are  perfectly  capable  of  ferreting  out  those  instances  of  wrong- 
doing, even  against  high  public  officials. 

I  don't  have  to  remind  this  committee  that  several  of  your  former 
colleagues  have  been  investigated,  pursued,  and  prosecuted  by  the 
Department  of  Justice,  even  though  they  held  high  office  in  the 
Congress  of  the  United  States.  The  same  is  true  of  people  in  other 
branches  of  Grovemment. 

I  think  that  the  biggest  single  reform  that  is  needed  is  to  get  the 
statute  back  to  that  very  very  unusual  category  of  cases  where  the 
people  just  won't  believe  that  even  an  office  as  chock  full  of  integ- 
rity as  the  Office  of  Public  Integrity,  can  really  rise  up  and  smite 
the  President  down,  and  smite  the  Attorney  General  down. 

In  those  rare  cases,  I  think  the  idea  of  a  special  counsel,  an  inde- 
pendent counsel  makes  sense.  I  don't  think  it's  a  good  idea  to  set 
it  up  as  a  permanent  party  outside  of  the  Department  of  Justice 
as  a  competing  Department  of  Justice,  but  I  think  it  is  important 
to  narrow  the  areas  where  you  bring  this  process. 

Ms.  LoFGREN.  I  just  wanted  to  ask  further  in  terms  of  the  ap- 
pearance of  conflicts,  both  political  as  well  as  legal,  obviously  it 
needs  to  be  avoided,  and  whether  we  couldn't  just  use  some  version 
of  the  ABA  model  code  as  a  guideline  for  judges  as  well  as  attor- 
neys in  that  matter,  which  would  obviously  mean  that  money 
would  be  a  problem.  But  if  the  issues  were  very  limited,  there  are 
a  lot  of  very  excellent  people  who  are  public — such  as  yourself.  I 
mean  dollar  a  year  men  who  are  willing,  because  they  love  their 
country,  to  do  the  right  thing.  Would  that  not  work? 

Judge  MiKVA.  Thank  you  for  your  kind  words.  But  I  do  think 
that  we  ought  to  apply  whether  it's  the  ABA  standard  of  code  of 
conduct  or  the  judicial  cannons.  We  just  ought  to  make  sure  that 
whoever  is  involved  in  this  process,  whether  it's  the  prosecutor  as 
part  of  the  appointing  panel  or  anybody  else,  that  they  be  expected 
to  observe  these  high  standards. 

I  was,  I  have  to  say,  I  was  most  distressed  by  one  of  the  opinions 
of  my  former  colleagues,  which  said  that  the  appointing  panel  was 
not  subject  to  the  cannons  of  ethics  that  judges  normally  apply. 
Yes,  this  is  a  political  process,  but  the  whole  purpose  of  this  politi- 
cal process  was  to  raise  the  process  above  suspicions  that  it  was 
going  to  be  decided  on  political  ground.  You  can't  do  that.  Then  we 
might  as  well  chuck  the  whole  thing,  what  Mr.  Olson  would  like 
to  see  us  do. 

Ms.  LoFGREN.  Thank  you.  Judge. 

Mr.  McCoLLUM.  Thank  you  very  much,  Ms.  Lofgren. 

Ms.  Lee,  you  are  recognized  for  5  minutes. 

Ms.  Jackson  Lee.  Thank  you  very  much,  Mr.  Chairman.  I  think 
that  all  of  us  would  be  honest  to  say  that  a  lot  of  what  we  do  in 
this  process  is  political,  but  as  well,  it  responds  to  the  whims  of  the 


92 

American  people.  I  have  great  confidence  in  the  American  people. 
So  even  their  whims,  I  am  responsive  to. 

Part  of  this,  Judge  Mikva,  was  to  really  isolate  what  you  just 
said.  To  ensure  the  rareness  of  this  process,  that  it  should  be  at- 
tributable to  a  rare  incident.  It  was  done  to  ensure  the  American 
people  would  think  and  would  feel  confident  that  we  were  doing 
our  job,  that  we  were  not  covering  up.  I  think  that  terminology 
came  most  glaringly  of  course  during  Watergate.  We  became  sen- 
sitized, something  that  we  had  not  seen  in  the  last  50  years  or  so. 

But  now  I  am  concerned,  even  with  all  of  the  scholarship  and  in- 
tellect, and  I  think  we  can  say  that  the  independent  counsels  who 
have  served  have  come  from  premier  backgrounds.  We  still  have  a 
situation  now  that  frightens  me  in  terms  of  the  total  discourage- 
ment of  good  people  from  serving  in  public  life.  We  have  watched 
some  of  the  occurrences  that  have  occurred  in  the  past.  We're 
watching  some  of  them  occur  today. 

So  I  have  I  think  a  broad  question  that  I'd  like  all  the  gentlemen 
to  answer.  Is  it  Mr.  diGenova,  former  independent  counsel.  I  hope 
I  have  gotten  part  of  that  right. 

Mr.  diGenova.  That's  OK.  That's  close  enough. 

Ms.  Jackson  Lee.  I  like  your  vigorousness  in  terms  of  the  fees 
being  paid.  I  want  to  caution  those  who  might  be  listening  for  them 
thinking,  here  they  go  again,  throwing  good  money  after  bad.  Folks 
have  done  bad  things  and  here  they  are  being  compensated.  I  hope 
the  American  public  can  understand  that  justice  is  not  cheap.  But 
more  importantly,  justice  is  bankrupting.  It  is  for  those  who  have 
offered  themselves  in  a  public  manner  on  compensation,  salaries, 
that  bespeak  public  service.  It  is  also  for  those  who  are  accused 
and  may  not  be  in  essence  convicted. 

But  tne  question  becomes  on  the  issue  of  the  broadness  of  the 
scope.  I  know  this  has  been  discussed.  But  it  results  somewhat  in 
the  high  cost  to  the  taxpayer.  I  think  that's  where  you  get  the 
sense  of  the  taxpayer's  attention.  Is  it  good  in  the  legislation  that 
has  been  proposed  that  we  in  fact  limit  the  scope  of  the  independ- 
ent counsel  so  that  we  are  looking  for  items  particularly  in  the  area 
of  their  performance?  I  would  even  narrow  it  in  their  performance, 
not  things  that  are  floating  around  them,  but  in  their  performance 
exactly.  And  as  well,  that  we  ensure  absolute^  that  it  does  not 
occur  for  items  preceding  their  public  service.  That  is  one  part  of 
my  question. 

I  didn't  hear  vou  respond  to  the  more  or  less  administrative  part 
of  what  this  bill  does,  the  cost  element  for  the  resources  that  the 
independent  counsel  has.  Do  you  think  the  limitation  and  a  precise 
and  finite  budget  is  a  good  aspect  of  what  we  might  be  doing?  If 
I  might  get  answers  from  all. 

Mr.  diGenova.  I  think  again,  I'm  not  offended  by  a  budget.  I 
have  had  to  administer  one  as  a  U.S.  attorney,  and  live  within  it. 
I  have  also  seen  what  an  independent  counsel  can  do  and  what  his 
needs  are.  I  iust  think  that  we  have  to  be  careful.  I  think  super- 
vision of  the  Dudget,  review  of  the  budget — I  don't  think  we  should 
take  away  fi-om  an  independent  counsel  the  tools  that  he  or  she 
needs.  Sometimes  they  may  be  very  expensive. 

Let  me  give  you  an  example.  This  is  all  now  public,  so  it's  in  the 
report.  When  I  became  independent  counsel,  an  administration  was 
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ending  and  a  new  administration  was  coming  in.  We  had  to  issue 
subpoenas  for  lots  of  documents  to  President  Bush  and  all  of  the 
people  in  that  administration.  We  could  not  get  certain  information 
out  of  their  computers,  so  we  had  no  choice.  We  had  to  seize  the 
computers,  the  hard  drives.  They  were  actually  taken  out  of  the 
computers  by  subpoena,  by  a  Federal  court.  Later  on,  in  order  to 
reconstruct  certain  information,  we  had  to  try  and  reconstruct  evi- 
dence that  was  on  those  hard  drives  that  had  been  actually  erased. 
It  is  possible,  through  very  expensive  methods,  to  reconstruct 
erased  information,  both  E-mail  and  stuif  that  is  from  word  proc- 
essing. 

The  FBI  did  that  for  us.  They  did  a  brilliant  job  of  reconstructing 
the  erased  information,  but  it  cost  a  lot  of  money.  It  had  to  be  done, 
because  as  a  result  of  that  we  discovered  some  documents  that 
were  dated,  which  showed  some  people  had  actually  told  us  the 
truth  about  what  they  were  doing  on  a  given  day,  and  it  helped 
prove  their  innocence. 

You  know,  the  cost  of  justice  sometimes  is  high,  but  sometimes 
you  have  to  do  it.  So  I  am  for  a  budget.  But  I  don't  want  to  have 
caps  on  what  an  independent  counsel  can  spend,  because  that  can 
hurt  people  as  well  as  help  them.  But  I  think  budgets  are  fine.  I 
think  if  an  independent  counsel  can  not  justify  to  some  budgetary 
authority  what  he  or  she  needs,  they  probably  should  not  be  doing 
it. 

Ms.  Jackson  Lee.  Judge  Walsh. 

Judge  Walsh.  I  appreciate  the  question.  The  limitation  that  I 
suggest  and  a  matter  that  concerns  me  is  that  after  2  years,  having 
an  independent  counsel  come  before  the  Appropriations  Committee 
to  say  may  I  continue  or  may  I  not,  that  draws  the  political  judg- 
ment of  the  Congress  into  what  should  be  a  nonpolitical  law  en- 
forcement problem.  I  think  ordinarily  when  the  Appropriations 
Committee  passes  on  the  requests  of  the  Department  of  Justice  as 
a  whole,  it's  not  that  pinpointed.  But  what  I  think  has  to  be  avoid- 
ed is  anything  that  gives  the  Appropriation  Committee  pinpoint 
control  over  a  single  case  or  a  single  group  of  investigations. 

So  somehow,  the  independent  counsel  has  to  be  insulated  from 
that,  because  he's  not  a  big  department.  Having  a  special  appro- 
priations hearing  for  him  alone  comes  down  to  bringing  political 
judgment  into  who  should  be  prosecuted  and  who  not.  That  is  not 
a  proper  congressional  matter  I  suggest  or  a  political  matter  in  the 
broad  sense  of  the  word.  It  should  be  encompassed  somehow  within 
the  Department  of  Justice  or  the  Administrative  Office  of  the  U.S. 
Courts  which  I  know  doesn't  want  it,  or  he  should  have  to  make 
his  case  administratively,  but  his  case,  it  should  not  have  to  be 
made  to  Congress  as  a  single  item  alone, 

Mr.  Olson.  I  agree  with  that. 

Judge  Walsh.  I  think  that  requiring  him  to  justify  his  position 
to  the  appointing  court  or  at  least  have  the  administrative  office 
and  the  General  Accounting  Office  review  what  he  is  doing  very 
regularly  may  serve  that  purpose  without  drawing  an  inappropri- 
ate political  judgment  into  it. 

Mr.  diGenova.  Let  me  associate  myself  with  Judge  Walsh's  re- 
marks. I  believe  in  budgetary  review,  but  I  do  not  believe  in  con- 
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gressional  hearings  on  a  specific  investigation.  That  would  be  unac- 
ceptable. 

Ms.  Jackson  Lee.  But  a  finite  request  to  how  you  do  your  job, 
you  wouldn't  mind  being  finite  or  being  precise  in  what  you  are 
needing  the  dollars  for? 

Mr.  diGenova.  Well,  you  have  to  be  very  careful  because  if  you 
start  asking  questions  about  an  investigation,  you  might  have  in- 
formation become  public  which  is  detrimental  to  the  investigation, 
could  ruin  people's  reputations,  and  could  harm  innocent  people. 

I  think  what  the  judge  has  suggested,  which  is  a  budgetary  re- 
view by  the  appointing  court,  by  the  panel,  because  remember,  it's 
a  three  judge  panel,  by  the  GAO  and  others,  I  think  in  terms  of 
justifying  need,  I  think  would  be  very  appropriate.  But  I  think  if 
you  get  an  individual  investigation  into  the  budgetary  process  in 
Congress  and  the  Appropriations  Committee,  I  think  that's  very 
dangerous  precedent.  I  don't  think  anybodv  would  want  that. 

Judge  MiKVA.  I  think  the  problem  could  be  solved.  I  still  favor 
the  Administrative  Office,  even  though  I  know  they  don't  want  it, 
because  they  have  budgetary  capacity.  But  whether  it's  the  Admin- 
istrative Office  or  the  GAO,  I  don't  think  it  ought  to  be  the  appoint- 
ing court.  They  don't  know  a  budget  if  it  jumped  off  the  table  and 
hit  them. 

I  think  it  is  important  that  you  not  have  an  individual  prosecu- 
tion, an  individual  investigation  be  reviewed  on  a  fiscal  basis  by 
the  Congress.  That  would  be  like  Congress  going  in  and  looking 
over  a  U.S.  attorney  investigating  a  particular  criminal  matter. 

Mr.  McCoLLUM.  When  we  recess  now,  we're  going  to  be  recessed 
unfortunately  for  about  45  minutes.  I  am  wondering  if  Mr.  Watt 
could 

Ms.  Jackson  Lee.  Can  I  just  get — if  Mr.  Olson  could  answer. 

Mr.  McCoLLUM.  He  can  answer,  but  Mr.  Watt  was  trying  to  get 
some  time  in,  Ms.  Lee,  before  we  go. 

Ms.  Jackson  Lee.  All  right.  That's  fine.  Let  me  just 

Mr.  McCoLLUM.  Mr.  Olson  can  answer,  but  let's  see  if  we  can 
make  it  on  the  time. 

Mr.  Olson.  I  agree  with  what  has  been  said.  I  don't  think  there's 
anything  substantive  that  I  can  add  to  what  has  been  said. 

Ms.  Jackson  Lee.  I  just  will  conclude  by  I'd  like  to  have  unani- 
mous consent  to  submit  an  opening  statement  for  the  record.  I  may 
have  some  other  questions  that  I'll  put  in  writing. 

Mr.  McCoLLUM.  Without  objection. 

[The  prepared  statement  of  Ms.  Jackson  Lee  follows:] 

Prepared  Statement  of  Hon.  Sheila  Jackson  Lee,  a  Representative  in 
Congress  From  the  State  of  Texas 

This  is  an  important  hearing  on  the  Independent  Counsel  Statute  and  on  pro- 
posed legislation,  H.R.  892,  the  Independent  Counsel  Accountability  and  Reform 
Act,  to  revise  the  law.  I  would  like  to  thank  all  the  witnesses  for  coming  here  this 
morning  to  give  us  their  views  on  this  bill  and  on  the  effectiveness  of  the  rules  and 
regulations  governing  the  appointment  and  the  operations  of  independent  counsels. 
I  look  forward  to  hearing  your  testimony. 

Ethics  in  government  is  critical  to  the  success  of  our  democratic  form  of  govern- 
ment. Various  surveys  of  public  opinion  indicate  the  low  esteem  in  which  many 
Americans  hold  elected  and  appointed  oflicials.  I  believe  that  it  is  important  that 
Congress  and  the  executive  and  judicial  branches  of  government  have  procedures  in 
place  to  eliminate  corruption  and  uphold  the  public  trust.  The  responsibility  of  the 
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independent  counsel  is  to  hold  our  highest  elected  official,  the  President,  his  cabinet 
menSbers  and  other  high  officials  accountable  to  the  law  and  to  the  American  people. 

All  of  us  understand  the  necessity  of  appointing  independent  counsels  to  carry  out 
this  responsibility  to  ensure  a  fair  and  impartial  investigation  of  the  facts,  when 
wrong  aoing  is  alleged.  As  members  of  Congress,  we  should  always  be  concerned 
with  the  potential  for  independent  counsels  being  appointed  for  partisan  reasons 
and  with  attempts  by  independent  counsels  to  exceed  their  authority.  This  is  why 
the  Congress  revised  the  law  in  1994. 

We  must  carefully  review  the  operation  of  this  law  and  this  oversight  hearing  will 
give  us  this  opportunity. 

When  we  consider  legislation  that  impacts  the  political  process  and  deals  with 
competing  constitutional  powers,  we  must  move  witn  great  caution  and  after  exten- 
sive deliberation.  We  must  not  undermine  public  confidence  in  the  government  and 
in  the  credibility  of  the  judicial  process.  However,  the  enormous  expense  of  the  inde- 
pendent counsel  process  that  is  generated,  on  the  taxpayer,  because  the  scope  of  the 
independent  counsel  may  be  unfairly  broad,  must  be  reviewed. 

The  Justice  Department  has  some  concerns  about  H.R.  892.  I  look  forward  to 
hearing  their  concerns.  To  some  extent,  we  need  to  pay  careful  attention  to  their 
experience,  but  we  must  also  create  a  positive  atmosphere  for  good  public  servants 
to  serve  their  country. 

My  concern  is  for  fairness  and  for  the  pursuit  of  justice  in  implementing  the  inde- 
pendent counsel  statute.  I  hope  that  my  colleagues  wUl  also  keep  this  principle  in 
mind  as  we  hold  this  hearing  today. 

Once  again,  thank  you,  Mr.  Chairman,  and  I  look  forward  to  hearing  testimony 
from  the  witnesses. 

Mr.  McCOLLUM,  Mr.  Watt,  you  are  recognized.  I  don't  know  if  we 
can  give  you  the  full  5  minutes  and  still  make  the  vote. 

Mr.  Watt.  That's  fine,  Mr.  Chairman.  I  really  intended  to  abbre- 
viate my  comments  and  ask  one  question  anyway.  I  think  we've  im- 
Eosed  on  these  gentlemen  enough.  I  must  say  though  that  this  has 
een  one  of  the  most  impressive  panels  of  witnesses  I  have  ever 
seen  come  before  either  the  subcommittee  or  the  committee. 

Seeing  four  lawyers  sitting  at  a  table  does  two  things  for  me,  es- 
pecially when  they  are  honest  and  open  and  nonpolitical,  and  tell 
us  what  their  background  is  and  where  they  come  from  on  these 
issues  and  do  it  openly  reminds  me  that  lawyers  really  get  bum 
raps  more  often  than  they  ought  to.  The  second  thing  it  does  is 
makes  me  miss  the  practice  of  law  so  much.  It  really  does. 

Question.  There  seems  to  be  an  iota  of  difference  between  Mr. 
Olson's  theory  that  we  ought  to  chuck  the  whole  system  that  we 
have  here  and  do  away  with  the  statute,  and  the  other  three  panel- 
ists, who  I  think  based  on  what  I  have  heard  have  all  now  agreed 
that  this  statute  is  way  too  broad,  covers  too  much  territory,  gives 
too  much  discretion,  and  there  ought  to  be  some  more,  much  more 
clearly  defined  parameters  to  the  statute. 

Could  I  get  the  three  gentlemen  to  comment  first  on  Mr.  Olson's 
theory  that  we  ought  to  chuck  the  whole  thing?  Second,  to  give 
some  content,  specific  content  if  you  would,  to  the  parameters,  the 
outer  parameters  of  what  the  new  statute  ought  to  be  if  we  don't 
go  all  the  way  to  where  Mr.  Olson  has  suggested  we  get  to. 

Judge  MiKVA.  Well,  I  certainly  do  not  want  to  favor  the  repeal 
of  the  whole  statute.  I  think  that  it  did  perform  an  important  pub- 
lic service,  and  that  it  can  again.  But  I  think  it  needs  to  be  limited. 

I  would  limit  it  by  looking  again  at  the  class  of  people  that  are 
covered  by  it.  I  think  it's  too  broad  as  it  is.  I  think  it  could  be  lim- 
ited to  the  very  top  people  in  Government,  recognizing  that  Justice 
can  handle  all  the  others. 

I  think  it  should  be  limited  further  by  saying  that  it  should  deal 
with  conduct  in  their  performance  of  their  duties  as  Federal  oflfi- 
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cials.  I  think  it  should  be  Hmited  by  having  the  Attorney  General 
sa^  that  he  or  she  is  satisfied  that  there's  substantial  evidence  that 
crime  has  been  committed,  the  same  standard  that  would  be  used 
for  bringing  a  matter  to  the  grand  jury.  And  in  addition,  I  am  very 
much  in  favor  of  Judge  Walsh's  queue  at  the  end  of  that,  and  that 
an  important  public  service  will  be  achieved  if  a  special  prosecutor 
is  appointed. 

Judge  Walsh.  I  agree  with  Judge  Mikva.  My  only  caution  is  that 
in  attempting  to  hedge  the  independent  counsel,  you  don't  destroy 
his  independence.  You  must  not  have  an  Independent  Counsel  Act 
which  is  in  a  sense  a  fraud  on  the  public,  where  you  really  have 
a  subservient  prosecutor.  Short  of  that,  I  think  that  we're — I  don't 
see  that.  The  only  thing  that  could  endanger  that  was  that  appro- 
priations provision  which  I  have  already  commented  on.  I  agree 
with  Judge  Mikva  in  everything  else  he  said. 

Mr.  diGenova.  I  concur.  As  an  intellectual  matter,  I  could  live 
without  a  statute,  because  in  Teapot  Dome  and  in  Watergate,  with 
Leon  Jaworski  and  everything  else,  you  know,  when  the  problem 
is  so  big,  nobody  is  ever  going  to  be  able  to  get  away  with  it.  It's 
just  not  going  to  happen.  That  is  what  makes  this  country  so  great. 
That  is  why  we  don't  need  this  statute  theoretically.  But  it's  nere. 
The  political  reality  is,  we're  never  going  to  get  rid  of  this  damn 
thing.  So  fix  it. 

Mr.  McCoLLUM.  I  believe  we're  going  to  have  to  run  to  vote.  I 
don't  want  to  keep  this  panel.  We  are  going  to  reconvene  in  about 
40  or  45  minutes,  as  soon  as  we  finish  this  series  of  votes.  But  I 
want  to  thank  all  of  you  for  coming.  I  have  got  two  questions  that 
I  had  hoped  that  you  could  respond  to.  Maybe  we  should  do  it  in 
writing  so  I  can  race  to  get  to  the  vote. 

But  one  of  them  has  to  do  with  something  that  I  picked  up  from 
Judge  Walsh,  where  I  questioned  whether  maybe  we  could  be  uti- 
lizing assistant  U.S.  attorneys  to  be  some  of  the  staffing  of  this.  I'd 
like  to  see  what  you  think  of  that. 

The  second  question  has  to  do  with  a  question  dealing  with  the 

Cower  of  the  Attorney  General  and  clarifying  that  courts  shouldn't 
e  perhaps  reviewing  decisions  of  the  Attorney  Greneral  to  refer 
other  matters  to  the  independent  counsel.  I  gather  that's  taken  up 
a  lot  of  time.  I  don't  have  time  to  get  the  response  on  the  record 
from  you  today.  But  if  you  could  respond,  if  I  need  to  put  it  in  writ- 
ing I  will.  I  want  to  thank  all  of  you  for  coming  very,  very  much. 
You  have  really  contributed.  But  we've  got  to  race  to  a  vote. 
This  committee  will  be  in  recess  until  the  votes  are  over. 
[Recess.] 

Mr.  McCoLLUM.  The  Subcommittee  on  Crime  will  come  to  order 
again.  We  have  had  a  recess,  a  little  bit  more  protracted  than  I 
would  have  liked,  but  we  had  votes  on  final  passage  of  the  farm 
bill.  We  had  to  be  out  for  that  period  of  time. 

We  have  our  final  panel  to  introduce  at  this  point.  I  would  like 
for  them  to  come  forward,  the  three  distinguished  members  of  the 
panel,  as  I  introduce  them.  The  first  one  is  John  C.  Keeney,  Acting 
Assistant  Attorney  General  for  the  Criminal  Division  at  the  De- 
partment of  Justice.  He  has  been  an  employee  of  the  Justice  De- 
partment for  almost  45  years.  Mr.  Keeney  has  served  as  a  Deputy 
Assistant  Attorney  General  for  the  last  23  years,  and  has  held  nu- 
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merous  positions  within  the  Department,  including  Chief  of  the 
Fraud  Section,  and  Deputy  Chief  of  the  Organized  Crime  and 
Racketeering  Section.  He  holds  a  bachelors  degree  from  the  Univer- 
sity of  Scranton,  a  law  degree  from  the  Dickinson  School  of  Law, 
and  a  masters  of  law  degree  from  George  Washington  University. 

Our  second  panelist  is  David  L.  Clark,  the  Director  of  Audit, 
Oversight  and  Liaison  for  the  Greneral  Accounting  Office.  He  has 
worked  at  GAO  for  over  20  years.  He  is  primarily  responsible  for 
evaluating  the  work  of  Federal  inspectors  general,  strengthening 
the  auditing  requirements  over  Federal  financial  assistance  pro- 
vided to  State  and  local  governments,  performing  financial  audits 
of  certain  Grovernment  operations,  including  the  offices  of  the  inde- 
pendent counsels.  Mr.  Clark  holds  an  undergraduate  degree  from 
Shepherd  College  and  a  graduate  degree  from  George  Washington 
University. 

Our  third  panelist  today  on  this  final  panel  is  Melvin  J.  Bryson, 
Jr.,  Chief  of  the  Administrative  Services  Office  at  the  Administra- 
tive Office  of  the  U.S.  Courts.  Mr.  Bryson  has  served  previously  in 
several  positions  at  the  Administrative  Office,  both  in  the  Budget 
Division  and  in  the  Office  of  Program  Assessments.  Holds  a  bach- 
elors degree  in  accounting  from  tne  University  of  Utah  and  a  law 
degree  fi"om  Greorge  Washington  University. 

I  want  to  thank  all  three  of  you  for  being  here.  I  apologize  for 
the  delays  that  we've  had  during  the  day.  I  assume  some  of  you 
are  familiar  with  the  way  Congress  works,  and  it  is  not  always  an 
easy  way  to  have  the  hearings.  But  these  are  exceedingly  impor- 
tant, and  we  are  very  serious  about  the  independent  counsel  law. 

So  with  that  in  mind,  I  would  like  to  proceed.  I  would  say  to  all 
three  of  you  that  you  may  summarize  your  statements.  All  three 
of  the  statements  will  be  admitted  to  the  record  in  full  without  ob- 
jection. 

We'll  start  with  you,  Mr.  Keeney,  if  we  could. 

STATEMENT  OF  JOHN  C.  KEENEY,  ACTING  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUS- 
TICE 

Mr.  Keeney.  Thank  you,  Mr.  Chairman.  My  statement  is  in  the 
record.  I'll  try  in  about  2  minutes  to  summarize  it. 

The  position  of  the  Department  is  that  we  should  wait  until  the 
reauthorization  period  comes  up  after  the  5  years  and  see  how  the 
various  oversight  provisions  in  the  1994  act  work  out.  We  think 
that's  a  sensible  approach,  but  I'm  not  sure  that  that's  in  listening 
to  the  testimony  here  to  both  the  witnesses  and  the  questions  of 
the  members,  that  that's  the  view  of  the  committee. 

I  sensed  an  eagerness  on  the  part  of  some  members  of  the  com- 
mittee to  proceed  and  try  to  amend  the  statute  or  reauthorize  it. 
My  suggestion  would  be  rather  than  amending  it  piecemeal,  if  you 
are  going  to  go  ahead,  I  would  suggest  the  reauthorization  process 
and  go  into  the  whole  thing  in  detail. 

I  don't  think  this  is  something  where  you  can  draft  legislation 
based  upon  the  testimony  that  you  have  had  here  today.  I  think 
you  need  extended  testimony.  If  we  got  into  a  situation  where  reau- 
thorization was  being  considered,  we  would  have  suggestions  with 
respect  to  not  only  the  scope  of  the  statute.  We  think  a  lot  of  the 
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people  who  are  covered  by  the  statute,  I  agree  with  what  was  said 
here  today,  could  be  eliminated  without  doing  any  real  damage. 

Then  as  Mr.  Scott  pointed  out,  there  is  one  provision  in  the 
present  statute  that  is  not  very  conducive  to  weeding  out  cases  in 
the  Department  of  Justice.  That's  the  intent  issue.  The  intent  issue 
precluoes  the  Attorney  General  from  taking  into  consideration  on 
making  the  decision  as  to  whether  or  not  to  invoke  the  statute,  con- 
duct a  preliminary  investigation.  She  can  not  consider  intent.  She 
also  can  not  consider  intent  in  making  the  final  decision  as  to 
whether  or  not  to  apply  for  an  independent  counsel,  only  until  she 
considered,  only  if  she  can  find  clear  and  convincing  evidence  of 
lack  of  intent.  That  turns  the  normal  criminal  process  on  its  head. 

As  you  can  appreciate  a  financial  disclosure  form  that  might  be 
filed  Dy  any  one  of  us,  could  have  a  mistake  in  there,  even  a  glar- 
ing mistake.  But  as  we  all  know,  those  are  many  manv  times  just 
mistakes,  errors.  Having  a  requirement  in  there  that  tne  Attorney 
General  nave  clear  and  convincing  evidence  of  lack  of  criminal  in- 
tent is  a  very  difficult  burden  to  meet. 

That's  all  I  want  to  say,  Mr.  Chairman.  From  the  sense  of  the 
witnesses  and  from  the  sense  of  the  questions  that  were  asked,  I 
divine  that  the  committee  is  very  interested  in  moving  forward 
with  respect  to  amendments  in  the  statute  now.  I  am  suggesting 
to  you  that  if  you  decide  to  do  that,  that  this  is  a  very  technical 
interrelated  statute.  Any  one  provision  that  is  amended  could  have 
potential  impact  throughout  the  statute.  Therefore,  I  would  rec- 
ommend if  you  are  going  along  that  line,  that  you  give  serious  con- 
sideration to  extended  hearings  in  a  reauthorization. 

The  Department's  position  is  that  it's  premature  to  do  that  right 
now.  But  I  am  mentioning  that  only  because  I  think  that  if  you  are 
rushed  into  this,  you  might  end  up  with  a  more  difficult — with  a 
difficult  statute  being  even  more  difficult,  even  though  you  intend 
to  try  to  straighten  it  out.  Thank  you. 

[The  prepared  statement  of  Mr.  Keeney  follows:] 

Prepared  Statement  of  John  C.  Keeney,  Acting  Assistant  Attorney  General, 
Criminal  Division,  Department  of  Justtice 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  inviting  the  De- 
partment of  Justice  to  present  its  views  in  the  course  of  your  oversight  of  the  Inde- 
pendent Counsel  Reauthorization  Act  of  1994.  My  name  is  John  C.  Keeney,  and  I 
am  the  Acting  Assistant  Attorney  General  for  the  Criminal  Division,  which  has  ha 
responsibility  for  the  administration  of  the  Independent  Counsel  Act  since  its  incep- 
tion nearly  two  decades  ago. 

The  Act  was  last  reauthorized  less  than  two  years  ago,  when  Congress  thoroughly 
reviewed  and  evaluated  most  of  the  issues  you  have  asked  me  to  address  today,  so 
I  have  few  new  observations  for  you.  The  Department  believes  that  any  substantial 
changes  in  the  Act  at  this  point,  such  as  those  contained  in  H.R.  892,  would  be  ill- 
advised  at  this  time,  and  thus,  unfortunately,  we  are  unable  to  support  this  bill.  We 
are  providing  for  the  hearing  record  a  copy  of  our  letter  to  Congressman  Dickey, 
which  sets  forth  our  views  on  -specific  sections  of  his  bill.  However,  I  will  respond 
to  the  questions  outlined  for  the  Department  briefly,  and  would  be  happy  to  try  to 
answer  any  questions  you  might  have.  I  would  like  to  caution  you  in  advance,  how- 
ever, that  there  are  a  number  of  active  independent  counsel  investigations  under- 
way, and  I  hope  you  will  understand  if  I  have  to  decline  to  answer  specific  questions 
because  they  tread  too  closely  on  open  ongoing  issues. 

The  first  issue  the  Department  was  asked  to  address  was  whether  we  should  have 
an  Independent  Counsel  Act.  Less  than  two  years  ago,  when  the  Act  was  last  reau- 
thorized, the  Attorney  General  testified  that  this  Administration  fully  supports  the 
Act.  Although  we  are  well  aware  that  the  functioning  of  the  Act  as  part  of  our  fed- 
eral criminal  justice  system  is  not  without  its  significant  costs  and  burdens,  it  re- 
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mains  our  view  that  in  the  long  run,  the  public  confidence  engendered  by  the  Act 
outwei^s  its  costs.  However,  we  recognize  that  there  may  be  a  number  of  improve- 
ments that  can  be  made  in  the  process,  and  look  forward  to  working  with  Congress 
over  the  coming  years  leading  up  to  reauthorization  to  develop  concrete  proposals 
and  solutions. 

On  the  other  hand,  when  dealing  with  a  procedure  as  complex  as  the  Independent 
Counsel  Act,  which  delicately  balances  competing  constitutional  powers  and  which 
has  a  substantial  history  of  interpretation,  we  generally  do  not  recommend  piece- 
meal legislative  changes  to  seek  to  address  perceived  isolated  problems.  It  is  for  this 
reason  that  we  neither  support  H.R.  892,  nor  believe  that  the  time  is  appropriate 
for  wholesale  changes  in  the  Act. 

You  next  request  the  Department's  views  on  who  should  appoint  independent 
counsels.  Since  the  Act's  inception  in  1978,  independent  counsels  have  been  ap- 
pointed by  a  special  3-judge  panel,  named  by  the  Chief  Justice.  We  have  very  little 
information  concerning  the  internal  procedures  used  by  the  court  in  making  its  ap- 
pointments. Although  the  choices  of  the  panel  have  by  and  large  been  fine  lawyers, 
the  Department  does  have  concerns  about  the  appointment  process,  and  would  wel- 
come enorts  to  streamline  and  standardize  the  procedure. 

For  example,  we  have  been  troubled  by  the  length  of  time  it  has  taken  to  make 
some  appointments,  which  suggests  to  us  that  in  some  cases,  the  Court  may  have 
had  substantial  difficulty  in  identifying  appropriate  individuals  who  are  able  to 
serve.  Rather  than  legislative  changes  at  this  point,  however,  we  recommend  a  close 
examination  of  the  entire  issue  of  independent  counsel  appointments  to  develop  rec- 
ommendations to  assist  the  Special  Division  in  its  difficult  task.  In  the  course  of  this 
examination,  criteria  for  appointment  could  be  recommended,  procedures  through 
which  a  broader  range  of  qualified  men  and  women  could  be  identified,  and  stand- 
ardized appointment  forms  that  could  be  used  to  permit  an  expedited  FBI  back- 
ground check  of  individuals  under  consideration  by  the  court  to  assist  it  in  its  selec- 
tion could  be  developed.  Such  an  examination  could  also  identify  problems  that  have 
confronted  the  Court  as  it  sought  to  make  its  appointments,  and  develop  rec- 
onmiendations  to  resolve  or  avoid  those  problems  in  the  future.  Such  a  study  could 
be  of  great  value  to  Congress  when  it  next  comes  time  for  reauthorization  of  the 
Act,  if  it  is  found  that  any  legislative  changes  would  be  appropriate. 

On  the  question  of  current  standards  under  which  appointment  of  an  independent 
counsel  is  made,  there  is  one  substantial  flaw  in  the  statutory  standards.  Under  cur- 
rent law,  appointment  is  made  if,  following  a  preliminary  investigation  of  up  to  90 
days,  the  Attorney  General  finds  that  further  investigation  is  warranted  of  allega- 
tions against  a  covered  person.  The  Department  of  Justice  generally  feels  that  this 
is  an  appropriate  and  workable  standard,  with  one  major  exception — the  handling 
of  the  issue  of  criminal  intent. 

Many  federal  crimes  are  defined  by  the  existence  of  criminal  intent;  conduct 
which  is  either  wholly  innocent  or  at  worst  a  regulatory  matter  is  in  manv  cir- 
cumstances transformed  into  criminal  conduct  when  connmitted  knowingly  and  will- 
fully. As  a  result,  a  decision  whether  further  investigation  of  a  potential  crime  is 
warranted  generally  will  turn  on  whether  the  facts  and  circumstances  suggest  the 
possibility  tnat  the  particular  conduct  under  scrutiny  may  have  been  undertaken 
with  the  level  of  criminal  intent  reauired  by  the  particular  statute  in  question. 

Under  the  current  standards  of  tne  Independent  Counsel  Act,  however,  tlie  Attor- 
ney General  may  decline  to  seek  appointment  of  an  independent  counsel  based  on 
a  conclusion  that  criminal  intent  is  lacking  only  if  she  can  cite  "clear  and  convincing 
evidence"  of  that  lack  of  intent.  This  is  the  only  element  of  anv  crime  that  is  treated 
in  this  extraordinary  way,  and  it  is  a  standard  that  turns  tne  normal  assessment 
of  evidence  in  a  criminal  investigation  on  its  head.  Ordinarily,  when  deciding  wheth- 
er it  is  appropriate  to  invest  the  resources  and  subject  an  individual  to  the  Durdens 
of  a  criminal  investigation,  one  looks  for  afiirmative  facts  and  circumstances  sug- 
gesting that  a  crime  may  have  been  committed;  it  is  not  required  that  we  affirma- 
tively disprove  all  possibility  of  a  crime  by  clear  and  convincing  evidence. 

For  example,  to  return  to  the  error  in  the  financial  disclosure  form,  if  a  prelimi- 
nary investigation  failed  to  develop  any  facts  that  would  suggest  that  the  error  may 
have  been  deliberate,  it  would  be  a  waste  of  limited  federal  resources  and  a  wholly 
unfair  burden  on  the  individual  who  completed  the  form  to  escalate  the  investiga- 
tion by  appointment  of  an  independent  counsel.  Nevertheless,  absent  "clear  and  con- 
vincing evidence"  of  inadvertence,  which  is  obviously  an  extremely  diflicult  standard 
to  meet,  that  is  exactly  what  must  happen  under  the  current  version  of  the  statute. 
As  a  result,  there  is  a  clear  risk  that  independent  counsels  will  be  appointed  to  in- 
vestigate matters  that  do  not  warrant  furtner  investigation,  and  in  any  event,  it  is 
inevitable  that  substantial  investigative  resources  will  be  wasted  in  seeking  to  de- 
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velop  "clear  and  convincing  evidence"  to  support  a  manifestly  appropriate  conclusion 
that  no  independent  counsel  is  needed. 

The  Department  of  Justice  has  long  objected  to  this  provision  in  the  statute,  and 
urges  Congress  to  eliminate  it.  We  therefore  would  welcome  the  repeal,  at  any  time, 
of  28  U.S.C.  section  592(aX2XB). 

Finally,  with  respect  to  your  question  concerning  fiscal  controls,  the  Department 
believes  that  current  flscal  controls,  many  of  which  were  just  adopted  in  the  course 
of  the  recent  reauthorization  and  thus  have  little  if  any  established  track  record, 
appear  to  be  more  than  adequate.  We  urge  Congress  not  to  burden  independent 
counsels  with  excessive  reporting  requirements,  which  will  be  extremely  expensive, 
will  provide  Congress  and  the  public  with  little  useful  information,  and  will  only  di- 
vert these  prosecutors  from  completing  their  work  as  expeditiously  as  possible.  We 
also  note  tnat  detailed  disclosure  of  nscal  information  in  the  context  of  a  single 
criminal  investigation  may  inadvertently  result  in  the  compromise  of  confidential  in- 
vestigative information;  knowing  where  and  how  an  investigation  is  sp>ending  money 
provHes  valuable  information  to  those  seeking  to  figure  out  where  the  investigation 
IS  going  and  which  areas  are  under  exploration. 

We  also  strongly  object  to  any  fiscal  control  procedures  through  which  Congress 
would  find  it  necessary  to  insinuate  itself  into  prosecutorial  decision  making  in  indi- 
vidual criminal  cases  through  the  appropriations  process.  H.R.  892,  because  it  would 
require  a  specific,  investigation-by-investigation  appropriation,  every  two  years,  to 
support  each  independent  counsel  investigation,  would  inevitably  lead  to  that  result. 
In  order  to  make  a  judgment  as  to  whether  the  appropriation  should  be  made  and 
how  large  it  should  be,  the  Congress  would  have  no  choice  but  to  inquire  into  the 
merits  and  progress  of  a  particular  open  criminal  investigation.  This  inevitable  in- 
trusion into  and  risk  of  direct  interference  with  the  investigation  and  prosecution 
of  a  particular  criminal  case — esp>ecially  criminal  cases  that  tend  to  be  as  sensitive 
and  complex  as  are  independent  counsel  investigations — by  a  political  branch  of  gov- 
ernment would  be  unprecedented  and,  in  our  view,  wholly  inappropriate. 

This  concludes  my  responses  to  vour  general  inquiries,  and  I  will  be  happy  to  try 
to  address  any  questions  you  may  have  at  this  point. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Keeney. 
Mr.  Clark,  you  may  give  us  your  thoughts. 

STATEMENT  OF  DAVID  L.  CLARK,  DIRECTOR,  AUDIT  OVER- 
SIGHT AND  LIAISON,  ACCOUNTING  AND  INFORMATION  MAN- 
AGEMENT DIVISION,  GENERAL  ACCOUNTING  OFFICE 

Mr,  Clark.  Thank  you,  Mr.  Chairman.  I  do  have  a  prepared 
statement  that  I  would  appreciate  you  putting  into  the  record.  I 
would  like  to  offer  a  brief  summary  of  the  statement. 

GAG  is  required  by  law  to  audit  the  expenditures  of  independent 
counsels  from  a  permanent,  indefinite  appropriation.  The  counsels 
report  on  their  expenditures  every  6  months.  We  issue  our  reports 
6  months  after  that.  Gur  most  recent  report  covered  the  6-month 
period  ended  March  1995,  and  our  report  was  issued  in  September 
1995.  We  are  currently  auditing  a  6-month  period  ended  September 
1995,  and  will  issue  our  report  for  that  period  next  month. 

As  you  can  see  from  the  chart  to  your  right,  expenditures  for 
independent  counsel  operations  totaled  $95  million  for  the  10-year 
period  ended  March  1995.  The  $95  includes  $23  million  from  other 
agencies  appropriations,  primarily  for  the  cost  of  FBI  and  other 
Federal  agency  detailees.  Personnel  compensation  and  benefits,  in- 
cluding those  for  the  detailees,  are  the  single  largest  expense  for 
independent  counsels. 

I'd  like  to  point  out,  Mr.  Chairman,  that  SVz  years  ago,  independ- 
ent counsels  had  serious  financial  management  weaknesses,  includ- 
ing instances  of  noncompliance  with  laws  and  regulations  relating 
to  compensation,  travel  and  procurement.  Since  then,  independent 
counsels  and  the  Administrative  Gffice  of  the  U.S.  Courts,  which 
provides  administrative  support  and  guidance,  have  taken  signifi- 
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cant  steps  to  improve  their  financial  management.  Today,  inde- 
pendent counsels  accurately  account  for  their  expenditures,  they 
issue  accurate  reports,  they  have  good  financial  management,  and 
they  are  complying  with  laws  and  regulations  That  concludes  my 
summary, 
[The  prepared  statement  of  Mr.  Clark  follows:] 

Prepared  Statement  of  David  L.  Clark,  Director,  Audit  Oversight  and  Liai- 
son, Accounting  and  Information  Management  Division,  General  Account- 
ing Office 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  am  pleased  to  be  here  today 
to  discuss  our  financial  audits  of  independent  counsel  expenditures.  Specifically,  I 
will  discuss  (1)  indej)endent  counsels'  financial  reporting  and  auditing  requirements, 
(2)  expenditures  for  independent  counsel  operations  for  the  lOyear  period  ended 
Mareh  1995,  and  (3)  independent  counsels'  compliance  with  financial  laws  and  regu- 
lations. 

reporting  and  auditing  requirements 

Indeoendent  counsels  are  required  by  law  to  prepare  statements  of  their  expendi- 
tures from  a  permanent,  indefinite  appropriation.  GAO  is  required  by  law  to  audit 
those  reports.  The  reports  cover  the  6-month  periods  ended  Mareh  31  and  Septem- 
ber 30.  Independent  counsels  are  required  to  prepare  their  reports  within  3  months 
after  the  end  of  the  6-month  period,  and  we  are  required  to  issue  our  audit  reports 
within  3  months  after  that.  Our  last  audit  report  was  for  the  6-month  period  ended 
March  1995,  and  was  issued  in  September  1995.^  We  are  currently  auditing  inde- 
pendent counsel  reports  prepared  in  December  1995  for  the  6-month  period  ended 
September  1995,  and  plan  to  issue  our  audit  report  by  the  end  of  March  1996. 

Our  audit  objectives  are  to  determine  whether  independent  counsels'  expenditure 
reports  are  reliable.  We  also  review  the  internal  control  structure  over  independent 
counsel  expenditures  and  test  for  compliance  with  selected  provisions  of  laws  and 
regulations.  We  do  not  evaluate  the  efficiency  or  effectiveness  of  independent  coun- 
sel operations. 

In  addition  to  independent  counsels'  offices,  we  also  perform  audit  work  at  the  De- 
partment of  Justice  and  the  Administrative  Office  of  the  United  States  Courts 
(AOUSC).  The  law  directs  Justice  to  pay  all  costs  relating  to  the  establishment  and 
operation  of  independent  counsel  ofiices.  A  permanent,  indefinite  appropriation  has 
been  established  by  law  to  pay  all  necessary  independent  counsel  expenses. 

The  Independent  Counsel  Reauthorization  Act  of  1994  directed  AOUSC  to  provide 
administrative  support  and  guidance  to  independent  counsels.  Prior  to  the  act, 
AOUSC  provided  services  to  independent  counsels  pursuant  to  formal  agreement 
with  Justice.  Justice  periodically  disburses  lump-sum  payments  from  the  perma- 
nent, indefinite  appropriation  to  AOUSC  for  independent  counsel  expenditures. 
Independent  counsels  submit  financial  information  to  AOUSC,  which  expends  funds 
on  independent  counsels'  behalf  and  records  the  expenditures  in  its  accounting  sys- 
tems. AOUSC  also  prepares  monthly  summarized  expenditure  reports  and  submits 
them  to  independent  counsels.  Independent  counsels  have  generally  fulfilled  their 
financial  reporting  requirements  by  using  the  summarized  expenditure  reports  pre- 
pared by  a6USC. 

Lastly,  we  obtain,  but  do  not  audit,  information  on  the  costs  of  independent  coun- 
sel operations  that  are  not  paid  from  the  permanent,  indefinite  appropriation.  These 
costs  relate  primarily  to  employees  assigned  to  work  with  independent  counsels 
from  other  federal  agencies,  such  as  the  Federal  Bureau  of  Investigation. 

INDEPENDENT  COUNSEL  EXPENDITURES 

Enclosed  is  a  schedule  of  independent  counsel  expenditures  for  the  10-year  period 
ended  March  1995.  The  schedule  was  compiled  from  reports  we  have  issued  on  ex- 
penditures by  the  independent  counsels  who  have  been  active  since  establishment 
of  the  permanent,  indefinite  appropriation  in  1987.^  We  are  unable  to  verify  most 


^Financial  Audit:  Expenditures  by  Six  Independent  Counsels  for  the  Six  Months  Ended  March 
31,  1995  (GAO/AIMD-95-233,  September  29,  1995). 

*  Financial  audit  of  expenditures  by  independent  counsels  (GAO/AFMD-93-1,  October  9,  1992; 
GAO/AFMD-93-60,    April   21,    1993;   GAO/AlMD-94-76,   April    15,    1994;   GAO/AIMD-95-85. 
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of  the  totals  on  the  schedule  because  of  the  poor  condition  of  independent  counsel 
records  prior  to  1992.  Also,  the  totals  for  some  of  the  independent  counsels  include 
unaudited  information. 

The  schedule  shows  that  expenditures  for  independent  counsel  operations  total  led 
approximately  $95  million  for  the  10-year  period  ended  March  1995.  Personnel  com- 
pensation and  benefits,  including  compensation  and  benefits  for  employees  assigned 
to  work  with  independent  counsels  from  other  federal  agencies  such  as  the  Federal 
Bureau  of  Investigation,  accounted  for  most  of  the  $95  million. 

In  our  1992  aumt  of  independent  counsels,  we  reported  that  poor  financial  records 
and  serious  internal  control  weaknesses  resulted  in  inaccurate  financial  reports.^ 
These  weaknesses  included  inadequate  procedures  to  ensure  that  expenditures  were 
recorded  properly  and  inadequate  segregation  of  duties.  These  weaknesses  have 
been  largely  resolved.  For  example,  some  independent  counsels  have  hired  a  finan- 
cial officer,  established  more  efTective  accounting  systems,  reconciled  information  in 
their  accounting  systems  with  AOUSC  reports,  and  better  segregated  accounting  du- 
ties. AOUSC  has  improved  accounting  systems  related  to  independent  counsel  ex- 
penditures and  taken  other  administrative  steps  such  as  estaolishing  centralized 
oversight  of  independent  counsel  transactions. 

In  our  last  audit  report,  we  noted  one  remaining  weakness  in  the  processing  and 
summarizing  of  independent  counsel  expenditures,  but  pointed  out  that  independent 
counsels  and  AOUSC  have  taken  steps  to  resolve  the  weakness.  The  weakness  re- 
sulted from  certain  independent  counsels  submitting  incorrect  information  to 
AOUSC,  and  from  AOUSC  incorrectly  recording  information  submitted  by  independ- 
ent counsels.  To  resolve  this  weakness,  certain  independent  counsels  have  begun 
utilizing  the  services  of  a  financial  consultant  to  assist  them  in  accounting,  includ- 
ing determining  that  transactions  have  been  recorded  properly  and  reconciling  inde- 
pendent counsel  financial  records  with  AOUSC  records.  AOUSC  has  hired  a  senior 
staff  member  with  accounting  and  financial  reporting  expertise  to  review  AOUSC 
records  before  they  are  provided  to  independent  counsels. 

COMPLIANCE  WITH  LAWS  AND  REGULATIONS 

In  our  1992  audit  of  independent  counsels,  we  found  that  some  expenditures  were 
inconsistent  with  laws  ana  regulations  relating  to  compensation,  travel,  and  pro- 
curement. For  example,  we  found  that  489  out  of  522  travel  transactions  we  exam- 
ined lacked  written  authorizations  or  approvals,  and  that  one  independent  counsel 
received  $78,000  in  unallowable  reimbursements  for  meals  and  lodging.  Some  of  the 
instances  we  identified  may  have  been  attributable  to  an  oversight  or  ambiguities 
in  the  independent  counsel  law  and  a  lack  of  comprehensive  guidance  to  help  inde- 
pendent counsels  understand  and  follow  operational  and  administrative  legal  re- 
quirements. Other  instances  were  caused  by  independent  counsels  relying  on  erro- 
neous advice  from  AOUSC. 

Independent  counsels  have  taken  steps  to  better  ensure  compliance  with  laws  and 
regulations  through  a  number  of  steps  including  the  development  of  handbooks  and 
other  written  guidance.  Moreover,  the  Congress  addressed  many  of  the  problems  we 
found  when  it  enacted  the  Independent  Counsel  Reauthorization  Act  of  1994.  The 
act  recmires  independent  counsels  to  generally  comply  with  the  established  policies 
of  the  Department  of  Justice  regarding  expenditure  of  funds  and  by  establishing  ad- 
ditional restrictions  on  compensation  and  travel.  In  our  last  four  audits,  our  tests 
for  compliance  with  selected  provisions  of  laws  and  regulations  have  disclosed  no  re- 
portable instances  of  noncompliance  by  independent  counsels. 

Mr.  Chairman,  this  concludes  my  statement.  I  would  be  pleased  to  respond  to 
questions. 


March  31,  1995;  GAO/AIMD-95-112,  March  31.  1995;  GAO/AIMD-95-113,  March  31,  1995;  and 
GAO/AIMD-95-233,  September  29,  1995). 

'Financial  Audit:  Expenditures  by  Nine  Independent  Counsels  (GAO/AFMD-93-1,  October  9, 
1992} 
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Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Clark. 
Mr.  Bryson. 

STATEMENT  OF  MELVIN  J.  BRYSON,  JR.,  CHIEF,  ADMINISTRA- 
TIVE SERVICES  OFFICE,  ADMINISTRATIVE  OFFICE  OF  THE 
U.S.  COURTS 

Mr.  Bryson.  Thank  you,  Mr.  Chairman,  members  of  the  sub- 
committee. As  indicated,  I  am  responsible  for  the  services  that  are 
provided  by  the  Administrative  Office  to  the  independent  counsel 
offices.  I  am  appearing  today  on  behalf  of  the  Director  of  the  Ad- 
ministrative Office,  Ralph  Mecham,  who  deeply  regrets  that  he  is 
unable  to  be  here  today.  We  do  appreciate  this  opportunity  to 
present  to  you  the  views  of  the  Judicial  Conference  on  the  proposed 
legislation. 

The  Judicial  Conference,  which  is  our  governing  body,  continues 
to  oppose  those  parts  of  section  594  of  the  act,  which  required  Ad- 
ministrative Office  to  provide  financial  and  administrative  support, 
as  well  as  guidance  regarding  executive  branch  regulations  to  inde- 
pendent counsels.  If  I  might  just  read  the  resolution  of  the  Judicial 
Conference. 

"Resolved:  That  the  mission  of  the  Administrative  Office  of  the 
United  States  Courts  and  its  component  units  is  incompatible  with 
responsibilities  for,  or  activities  in  support  of  prosecutorial  func- 
tions of  Government  such  as  those  of  independent  counsels,  and 
that  any  such  prosecutorial  entity  that  currently  exists  or  that  is 
created  by  Cong^ress  should  not  rely  on  the  Administrative  Office 
or  any  of  its  component  parts  for  administrative  functions,  policy 
guidance,  review,  or  any  other  ongoing  or  intermittent  support." 

In  recent  years,  the  Congress  has  seen  fit  to  divert  the  efforts  of 
the  Administrative  Office,  not  only  into  serving  the  needs  of  the 
independent  counsels,  but  also  into  establishing  the  National  Fine 
Center  for  the  purpose  of  assisting  the  Department  of  Justice  col- 
lect criminal  fines.  The  Judicial  Conference  opposes  these  two  hy- 
brid interbranch  arrangements  because  among  other  things,  they 
are  offensive  to  the  fundamental  doctrine  of  separation  of  powers. 

We  recognize  that  the  Office  of  Independent  Counsel  is  somewhat 
of  an  anomaly  in  our  constitutional  system  of  three  coequal 
branches  of  Government.  Because  of  this,  early  in  the  progn^am  the 
services  of  the  Administrative  Office  were  volunteered  on  a  tem- 
porary basis  to  the  Department  of  Justice  to  provide  administrative 
support  to  independent  counsels.  Then,  despite  the  objection  of  the 
Judicial  Conference,  that  responsibility  was  memorialized  by  stat- 
ute in  1994. 

From  the  beginning  of  this  support,  we  attempted  to  use  Admin- 
istrative Office  employees  to  assist  the  independent  counsels.  The 
support  and  guidance  provided  to  them  is  not  based  on  policies  and 
practices  of  the  judicial  branch,  but  rather  on  policies  and  practices 
of  the  executive  branch,  primarily  the  Department  of  Justice.  When 
the  General  Accounting  Office  first  audited  the  independent  coun- 
sels as  Mr.  Clark  indicated,  it  criticized  the  Administrative  Office 
for  administrative  deficiencies  in  carrying  out  executive  branch 
practices,  not  the  judicial  branch  procedures  with  which  our  people 
are  familiar. 
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In  response  to  that  audit  and  the  1994  act,  employees  with  ex- 
pertise and  experience  in  executive  branch  practices  nave  been  re- 
tained. Currently,  the  Administrative  Office  has  five  full-time  posi- 
tions funded  and  devoted  exclusively  to  independent  counsel  serv- 
ice. Additionally,  a  number  of  regular  employees  support  this  effort 
on  a  part-time  "basis.  This  arrangement  is  satisfactory  from  a  man- 
agement point  of  view,  when  as  we  have  had  during  the  past  cou- 
ple of  years,  a  number  of  independent  counsels  are  operating  con- 
currently. 

However,  in  the  future,  and  it  seems  to  be  the  sense  of  the  dis- 
cussion we've  had  here  today,  there  may  be  periods  of  time  when 
independent  counsel  activity  slows  or  ceases  entirely.  The  Adminis- 
trative Office  would  then  be  faced  with  letting  our  designated  staff 
go  for  lack  of  work,  or  we  could  attempt  to  retrain  and  absorb  them 
into  our  normal  work.  But  in  an  agency  as  small  as  the  Adminis- 
trative Office,  the  latter  possibility  is  very  problematic. 

The  problem  then  becomes  what  happens  when  new  independent 
counsels  are  named,  and  we  need  to  then  go  out  and  get  staff  and 
gear  up  again  to  support  them.  This  is  a  very  difficult  management 
problem  with  no  ready  solution. 

We  respectfully  recommend  the  subcommittee  consider  the  option 
of  transferring  the  responsibility  of  supporting  the  independent 
counsels  to  the  Greneral  Services  Administration's  External  Serv- 
ices Program.  For  over  30  years,  this  program  has  provided  expert 
accounting,  payroll,  personnel,  and  administrative  services  to  doz- 
ens of  nonpermanent  Federal  boards  and  commissions  of  every  size, 
type  and  mission.  As  GSA  says  in  their  published  information  on 
this  program,  "They — the  serviced  entities — get  on-time,  on-de- 
mand, at-cost,  dependable  service,  and  the  kind  of  individual  atten- 
tion they  need  to  meet  their  unique  responsibilities." 

We  believe  that  this  program  has  a  sufficient  staff  size  and  work- 
load to  be  flexible  in  response  to  either  decreases  or  increases  in 
the  independent  counsel  activity  if  that  responsibility  was  added  to 
their  current  jurisdiction. 

Let  me  stop  at  that  point.  If  you  have  questions  or 

[The  prepared  statement  of  Mr.  Bryson  follows:] 

Prepared  Statement  of  Melvin  J.  Bryson,  Jr.,  Chief,  Administrative  Services 
Office,  Administrative  Office  of  the  U.S.  Courts 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Melvin  J.  Bryson,  Jr., 
Chief  of  the  Administrative  Services  Office  of  the  Administrative  Office  of  the  Unit- 
ed States  Courts.  I  am  responsible  for  the  services  currently  provided  by  the  Admin- 
istrative Office  to  the  Offices  of  Independent  Counsel. 

I  am  appearing  on  behalf  of  the  Director  of  the  Administrative  Office,  Ralph 
Mecham,  who  deeply  regrets  that  he  is  unable  to  be  here  today.  The  Director  and 
I  appreciate  the  opportunity  to  present  to  you  the  views  of  the  Judicial  Conference 
of  the  United  States  on  certain  provisions  of  the  Independent  Counsel  Reauthoriza- 
tion Act  of  1994  ("Act")  and  H.R.  892,  the  "Independent  Counsel  Accountability  and 
Reform  Act  of  1995". 

As  the  members  of  this  Subcommittee  know,  the  Judicial  Conference  of  the  United 
States  is  made  up  of  twenty-seven  Article  III  judges,  including  its  presiding  officer, 
the  Chief  Justice  of  the  United  States.  The  Judicial  Conference,  pursuant  to  statute, 
sets  policy  for  the  governance  of  the  Judiciary.  The  Administrative  Office  provides 
administrative,  financial,  and  other  support  services  to  the  federal  judiciary  under 
the  supervision  of  the  Judicial  Conference. 

The  Judicial  Conference  recognizes  that  evaluating  the  independent  counsel  pro- 
gram is  the  responsibility  of  Congress.  However,  the  Judicial  Conference  continues 
to  oppose  those  parts  of  Section  594(1X2)  and  (3)  of  the  Act  which  require  the  Ad- 
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ministrative  Office  to  provide  financial  and  administrative  support  as  well  as  guid- 
ance regarding  Executive  Branch  regulations  to  independent  counsels.  The  Resolu- 
tion of  uie  Judicial  Conference  follows: 

Resolved:  That  the  mission  of  the  Administrative  Ofiice  of  the  United 
States  Courts  and  its  component  units  is  incompatible  with  responsibilities 
for,  or  activities  in  support  of  prosecutorial  functions  of  government  such 
as  those  of  Independent  Counsels,  and  that  any  such  prosecutorial  entity 
that  currently  exists,  or  that  is  created  by  the  Congress,  should  not  rely  on 
the  Administrative  Office  or  any  of  its  component  parts  for  administrative 
functions,  policy  guidance,  review  or  any  other  ongoing  or  intennittent  sup- 
port. 

The  Administrative  Office  was  established  by  Congress  in  1939  to  promote  effi- 
ciency within  the  Judicial  Branch.  Our  agency  has  less  than  900  employees,  vir- 
tually all  of  whom  are  organized  and  trained  to  assist  the  federal  courts.  In  recent 
years.  Congress  has  seen  fit  to  divert  the  efforts  of  the  Administrative  Office,  not 
only  into  serving  the  needs  of  the  independent  counsels,  but  also  into  establishing 
the  National  Fine  Center  for  the  purpose  of  assisting  the  Department  of  Justice  col- 
lect criminal  fines.  The  Judicial  Conference  opposes  these  two  hybrid  inter  branch 
arrangements  because,  among  other  things,  they  are  offensive  to  the  fundamental 
doctrine  of  separation  of  powers. 

We  recognize  that  the  Office  of  Independent  Counsel  is  somewhat  of  an  anomaly 
in  our  Constitutional  system  of  three  co-equal  branches  of  government.  Because  of 
this,  early  in  the  program  the  services  of  the  Administrative  Office  were  volunteered 
on  a  temporary  basis  to  the  Department  of  Justice  to  provide  administrative  support 
to  independent  counsels.  Then,  despite  the  objection  of  the  Judicial  Conference,  that 
responsibility  was  finally  memorialized  by  statute  in  1994. 

From  the  beginning,  we  attempted  to  use  Administrative  Office  employees  to  as- 
sist the  independent  counsels.  The  support  and  guidance  provided  to  them  is  not 
based  on  policies  and  practices  of  the  Judicial  Branch,  but  rather  on  policies  and 
practices  of  the  Executive  Branch,  primarily  the  Department  of  Justice.  When  the 
General  Accounting  Office  first  audited  the  independent  counsels,  it  criticized  the 
Administrative  Oluce  for  administrative  deficiencies  in  carrying  out  Executive 
Branch  practices,  not  the  Judicial  Branch  procedure  with  which  they  were  familiar. 

In  response  to  that  audit  and  the  1994  Act,  employees  with  expertise  and  experi- 
ence in  Executive  Branch  practices  were  retained.  Currently  the  Administrative  Of- 
fice has  five  full-time  positions  funded  and  devoted  exclusively  to  independent  coun- 
sel service.  Additionally,  a  number  of  regular  employees  support  this  effort  on  a 
part-time  basis.  This  arrangement  is  satisfactory  from  a  management  point  of  view 
when,  as  we  have  had  during  the  past  years,  a  number  of  independent  counsels  op- 
erating concurrently. 

However,  in  the  future,  there  may  be  periods  of  time  when  independent  counsel 
activity  slows  or  ceases  entirely.  We  would  then  be  faced  with  letting  our  designated 
staff  go  for  lack  of  work,  or  attempt  to  retrain  and  absorb  them  into  our  normal 
work.  In  an  agency  as  small  as  the  Administrative  Office,  the  latter  possibility  is 
very  problematic.  Then,  when  and  if  independent  counsel  activity  resumes,  we 
would  have  to  immediately  re-establish  a  special  staff.  This  is  a  difficult  manage- 
ment problem  with  no  ready  solution 

We  respectfully  recommend  the  Subcommittee  consider  the  option  of  transferring 
the  responsibility  of  supporting  the  independent  counsels  to  the  General  Services 
Administration's  External  Services  Program. 

For  over  thirty  years,  this  program  has  provided  expert  accounting,  payroll,  per- 
sonnel, and  administrative  services  to  dozens  of  non-permanent  federal  boards  and 
commissions  of  every  size,  type,  and  mission.  As  GSA  says  in  their  published  infor- 
mation on  this  program:  "They  (the  serviced  entities)  get  on-time,  on-demand,  at 
cost,  dependable  service,  and  the  kind  of  individual  attention  they  need  to  meet 
their  unique  responsibilities." 

We  believe  that  this  program  has  a  sufficient  staff  size  and  workload  to  be  flexible 
in  response  to  either  decreases  or  increases  in  the  independent  counsel  activity  if 
that  responsibility  was  added  to  their  current  jurisdiction.  Also,  the  expertise  and 
experience  needed  to  service  independent  counsels  is  compatible  with  the  regular 
mission  of  this  GSA  program. 

We  recognize  that  H.R.  892  addresses  the  current  problem  the  Administrative  Of- 
fice encounters  in  procurement  of  space  for  independent  counsels.  We  now  serve  as 
a  middleman  between  the  independent  counsels  and  the  GSA  when  there  is  no  rea- 
son to  have  a  middleman.  Transferring  this  responsibility  to  the  GSA  External  Serv- 
ices Program  is  appropriate.  As  I  stated  above,  we  believe  that  this  GSA  program 
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is  already  structured  to  provide  for  space,  furniture,  office  necessities,  and  other  ad- 
ministrative and  financial  support  required  by  independent  counsels. 

In  summary,  on  behalf  of  the  Judicial  Conference  and  the  Administrative  Office, 
I  respectfully  request  that  this  Subcommittee  take  action  to  amend  the  Independent 
Counsel  Reauthorization  Act  of  1994  to  eliminate  Judicial  Branch  responsioility  to 
provide  support  and  guidance  to  the  Office  of  Independent  Counsel.  The  Administra- 
tive Oflice  should  be  allowed  by  Congress  to  devote  all  of  its  human  and  financial 
resources  to  serving  the  federal  judiciary. 

Thank  you  for  the  opportunity  to  testify  today.  I'd  be  pleased  to  attempt  to  answer 
any  questions  the  memoers  of  the  Subcommittee  may  have. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Bryson.  I  do  have 
some  questions  of  all  of  you.  I  think  I'll  start  with  a  couple  of  the 
technical  questions. 

You  have  made  an  interesting  suggestion.  Do  you  think  that  it 
would  be,  Mr.  Bryson,  more  cost  efficient  if  the  Government  were 
to  lease  or  to  build  a  permanent  space  that  independent  counsels 
could  use  in  the  future,  as  well  as  other  nonpermanent  Federal 
boards  or  commissions  from  your  experience? 

Mr.  Bryson.  Mr.  Chairman,  I  guess  our  experience  would  show 
that  under  the  current  climate,  GSA  has  sufficient  space  available 
for  independent  counsel  offices  or  other  such  entities,  that  it  would 
be  perhaps  not  a  good  utilization  of  funds  to  build  a  new  space. 
There  is  a  lot  of  GSA  space  available  throughout  this  city  and  in 
other  places. 

Mr.  McCoLLUM.  One  of  the  things  raised  to  us  earlier  by  the 
panel  that  preceded  you  was  a  question  of  the  need  for  secure 
space  for  classified  materials.  The  fact  that  every  time  a  new  inde- 
pendent counsel  comes  along,  one  of  the  biggest  expense  items  he's 
usually  got  is  setting  that  up.  I  assume  GSA  doesn't  have  a  lot  of 
that  sort  of  space  just  running  all  over  the  place.  Do  you  have  any 
thoughts  about  that? 

Mr.  Bryson,  GSA  does  not  that  we  are  aware  of.  I  have  been  in- 
volved in  the  independent  counsel  activities  for  the  last  4  years.  So 
we've  had  the  opportunity  to  set  up  new  offices  for  several  of  the 
recent  independent  counsels. 

There  is  time  between  that  period  when  an  independent  counsel 
is  requested  and  when  one  is  finally  named,  were  GSA  to  find 
space  and  in  most  cases,  begin  to  set  it  up  as  a  secure  facility.  We 
have  had  that  responsibility  over  the  past  couple  of  years,  and  we 
have  done  that.  That  is  something  that  is  very  doable.  It  means 
you  need  to  move  quickly.  You  have  to  identify  the  space.  You  have 
to  have  experts  in  security  matters  who  can  come  in  and  look  at 
what  the  needs  are,  but  it  can  be  done  quickly. 

Mr.  McCoLLUM.  But  is  that  exceptionally  expensive,  as  one  of 
them  suggested  a  minute  ago,  if  it  involves  a  secured  space? 

Mr.  Bryson.  If  in  fact  you  have  to  build  what  they  call  a  skiff 
for  documents,  that  is  expensive.  We  have  done  that  on  two  occa- 
sions, once  for  Mr.  diGenova  and  one  of  the  other  independent 
counsels.  It  is  expensive,  but  it's  probably  not  as  expensive  as  hav- 
ing that  space  sitting  idle  until  you  have  someone  to  fill  it. 

Mr.  McCOLLUM.  Mr.  Clark,  are  the  amounts  represented  in  other 
operating  costs  on  your  chart  over  here  paid  out  of  the  permanent 
and  definite  appropriation  for  independent  counsels? 

Mr.  Clark,  On  that  chart  they  are  not.  I  would  point  out  though 
that  independent  counsels  have  begun  to  enter  into  memorandums 
of  understanding  with  other  Federal  agencies  to  begin  reimbursing 
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those  other  agencies  for  some  of  the  costs  for  detailees.  But  on  this 
chart,  the  $23  million  is  outside  the  permanent,  indefinite  appro- 
priation. 

Mr.  McCoLLUM.  And  most  all  of  that  money  under  that  column 
is  for  detailees? 

Mr.  Clark.  Most  of  it  is  for  detailees.  Most  of  the  detailees  are 
from  the  FBI. 

Mr.  McCOLLUM.  Do  we  detail  any  assistant  U.S.  attorneys? 

Mr.  Clark.  Yes.  There  are  eight  agencies  that  have  provided 
detailees.  I  will  give  you  that  list.  FBI;  the  Department  of  Justice, 
that  is  investigative  staff;  IRS;  the  Agriculture  Inspector  General; 
Postal  inspectors;  Customs;  the  HUD  Inspector  General,  and  the 
Department  of  Education  Inspector  General. 

Mr.  McCoLLUM.  Now  why  are  these  unaudited?  I  mean  the  na- 
ture of  this  is  such  that  you  wouldn't  audit  it  or  what? 

Mr.  Clark.  First  of  all,  the  independent  counsels  are  only  re- 
quired to  report  under  law  on  their  expenditures  from  the  perma- 
nent and  definite  appropriation,  and  that  is  our  audit  requirement. 
We  have  insisted,  and  counsels  agree,  that  their  financial  state- 
ments would  be  much  more  informative  if  they  included  informa- 
tion on  costs  from  other  appropriations. 

For  us  to  audit,  again  we're  not  required  to  do  that,  but  for  us 
to  audit  those  costs,  we  would  have  to  do  audit  work  at  those  eight 
agencies  that  I  just  mentioned.  For  example,  we'd  have  to  verify 
the  FBI  figures.  That's  not  to  say  that  we  haven't  looked  at  the  fig- 
ures and  looked  at  their  reasonableness.  We  just  haven't  done  the 
kind  of  audit  work  that  we  would  have  to  do. 

As  counsels  beg^n  reimbursing  those  agencies  out  of  the  perma- 
nent, indefinite  appropriation,  we  in  fact  will  have  to  do  more  audit 
work. 

Mr.  McCoLLUM.  I'd  like  to  ask  some  staffing  questions.  I  wanted 
to  ask  some  of  that  of  Mr.  Keeney  and  perhaps  Mr.  Bryson,  but  I 
am  going  to  yield  to  Mr.  Scott  for  5  minutes. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  think  my  questions — I 
have  a  number  of  questions.  I  think  they  are  kind  of  brief. 

Mr.  Clark,  when  the  independent  counsel  starts,  does  he  have  a 
person  in  his  staff  to  help  with  the  budget? 

Mr.  Clark.  I  am  not  aware  that  independent  counsels  actually 
prepare  a  formal  budget.  They  do  have  accounting  staff. 

Mr.  Scott.  OK 

Mr.  Clark.  I  go  back  to  my  point  that  counsels,  including  Mr. 
Starr,  are  able  to  account  for  their  costs,  and  they  do  a  good  job 
of  that. 

Mr.  Scott.  How  are  the  detailees  hired?  Do  they  call  the  FBI 
and  the  FBI  sends  over  somebody  or  is  there  a  hiring  process? 

Mr,  Clark.  Under  the  law,  the  FBI  has  to  provide  the  assistance 
to  the  counsels  if  the  counsels  request  it.  I  am  not  aware  of  wheth- 
er counsels  actually  get  into  a  determination  of  which  agents  come 
on  board. 

Mr.  Scott.  Mr.  Keeney,  is  there  any  reason  for  security  or  prepa- 
ration in  the  case  why  the  independent  counsel  should  not  have  all 
of  their  budget  on  budget,  and  some  apparently  is  on  budget  and 
some  looks  like  it's  off  budget? 
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Mr.  Keeney.  I  don't  think  so,  Mr.  Scott.  The  only  problem  I  see 
with  respect  to  the  budgeting  is  where  you  are  involved  in  a  re- 
newal. It  that  renewal,  whether  it  be  by  Congress  or  by  the  court, 
includes  an  inquiry  into  the  work  of  tne  independent  counsel,  we 
have  a  concern  about  that,  as  another  branch  interfering  with  the 
prerogatives  and  responsibilities  of  an  executive  brancn  agency, 
which  the  independent  counsel  is. 

Mr.  Scott.  It's  kind  of  a  hybrid,  because 

Mr.  Keeney.  It's  a  hybrid,  yes.  But  it's  carrying  on  an  executive 
function,  Mr.  Scott. 

Mr.  Scott.  When  the  question  for  renewal  comes  up,  we  have 
kind  of  gone  back  and  forth.  But  it  is  my  understanding  that  the 
court  would  decide  whether  or  not  the  independent  counsel  can 
continue.  Who  gets  to  decide — who  should  decide  whether  the  spe- 
cial prosecutor  should  continue? 

Mr.  Keeney.  Well,  there  should  be  a  report  submitted.  Well,  the 
statute  requires  a  report  to  be  submitted  to  the  court  and  ulti- 
mately to  the  Congress. 

Our  concern  in  this  area  is  that  no  one  that — ^no  outside  agency, 
no  outside  component  of  Government  should  be  able  to  be  in  a  posi- 
tion— I  think  this  has  been  expressed  by  some  of  the  independent 
counsel,  overseeing  the  independent  counsel  by  appropriations  or 
otherwise  in  a  manner  that  would  interfere  with  their  independ- 
ence. 

Mr.  Scott.  So  that  therefore  the  special  counsel  should  not  have 
to  come  before  an  Appropriations  Committee  to  justify  their  work. 
But  what  about  the  judge?  Groing  back  before  the  judge  and  say  I 
need  6  more  months  or  I  need  another  year  or  two  to  finish  this. 
The  judge  would  have  the  authority  to  approve  or  disapprove  a  con- 
tinuation of  the  special  prosecutor,  special  counsel. 

Mr.  Keeney.  There  is  no  termination  provision  in  there  right 
now,  Mr.  Scott.  I  think  that's  one  of  the  things  that  the  Congress 
should  address,  as  to  how  they  are  going  to  handle  budgets  for  the 
independent  counsel. 

Mr.  Scott.  The  Attomev  Greneral  or  the  court  on  its  own  motion 
can  terminate  the  counsel's  appointment  on  the  grounds  that  the 
counsel's  work  is  complete. 

Mr.  Keeney.  Yes. 

Mr.  Scott.  Mr.  Keeney 

Mr.  Keeney.  I'm  sorry,  Mr.  Scott.  Apparently  I  misunderstood. 
I  wasn't  focusing  on  termination.  I  was  focusing  more  on  a  renewal 
aspect. 

Mr.  Scott.  The  threshold  question  of  whether  or  not  there  ought 
to  be  a  special  counsel  appointed,  you  have  agreed  that  limiting  the 
Attorney  General's  discretion  on  the  intent  removes  the  common 
sense  appointment  or  not  appointing  a  special  prosecutor.  You 
would  trust  the  Attorney  General  to  use  good  judgment  in  that,  be- 
cause that  good  judgment  is  backed  up  with  tne  judicial — with  the 
legislative  oversight? 

Mr.  Keeney.  It  is.  Now  I  recognize  the  background  on  this.  The 
reason  that  provision  is  in  there  goes  back  to  one  of  the  early  judg- 
ments by  an  Attorney  Greneral  with  respect  to  declining  to  seek  an 
independent  counsel  on  the  basis  of  lack  of  criminal  intent.  Con- 
gress disagreed  with  that  judgment. 
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My  suggestion  is  that  if  they  disagree  with  the  judgment  that 
they  handle  it  in  a  different  fashion  than  taking  this  authority 
away  from  the  Attoiney  General,  which  has  the  potential  of  screen- 
ing out  numbers  of  cases  that  probably  shouldn't  be  in  the  system. 

Mr.  Scott.  Mr.  Chairman,  I  have  two  other  questions.  Thank 
you.  Question  of  attorneys'  fees.  We  have  discussed  earlier  the 
question  of  whether  or  not  the  defendant's  attorneys  fees  ought  to 
be  covered  because  of  the — when  a  special  prosecutor  is  appointed, 
whoever  the  target  is  is  generally  bankrupt  on  the  spot.  Question 
of  attorneys  fees  on  that,  whether  the  defendant  is  guilty  or  inno- 
cent. 

Mr.  Keeney.  Well,  there's  a  provision  in  the  present  statute  with 
respect  to  attorneys'  fees.  I  think  as  was  pointed  out  here  by  Mr. 
Olson,  it  comes  into  play  in  situations  where  except  for  the  inde- 
pendent counsel  statute,  the  individual  would  not  have  been  sub- 
ject to  investigation.  The  issue  of  attorneys'  fees  is  a  very  difficult 
one. 

Mr.  Scott.  If  a  person  is  found  guilty  right  now,  are  they  enti- 
tled to  attorneys'  fees? 

Mr.  Keeney.  No. 

Mr.  Scott.  Not  at  all?  And  what  Mr.  Olson  was  suggesting 
would  be  a  change  in  the  present  law? 

Mr.  Keeney,  I  wasn't  sure  that  I  understood  exactly  what  he  was 
saying,  Mr.  Scott. 

Mr.  Scott.  Well,  do  you  support  the  idea  that  a  person  who  but 
for  the  special  prosecutor,  would  not  have  incurred  additional  fees? 
Those  fees  ought  to  be  reimbursed,  guilty  or  innocent? 

Mr.  Keeney.  If  he's  found  innocent,  yes. 

Mr.  Scott.  What  about  if  he  is  found  guilty? 

Mr.  Keeney.  I  don't  think  so,  sir, 

Mr.  Scott.  The  argument  is  that  if  it  had  been  a  routine  case 
of  theft,  he  would  have  had  a  routine  prosecution  and  would  have 
paid  a  few  thousand  dollars  and  then  taken  his  punishment. 
Whereas  with  a  special  prosecutor,  he  is  going  to  have  to  run  up 
hundreds  of  thousands  of  dollars'  worth  of  legal  bills. 

Mr.  Keeney.  It's  true.  Mr.  Scott,  this 

Mr.  Scott.  And  therefore,  just  the  appointment  of  the  special 
counsel  essentially  puts  him  into  involuntary  bankruptcy. 

Mr.  Keeney,  Well,  it  has  a  severe  impact  on  him,  that's  clear. 
But  what  we  are  dealing  with,  when  we're  giving  attorneys'  fees  to 
a  subject  of  an  independent  counsel,  we  are  giving  a  class  pref- 
erence to  high  level  executive  people  that  are  not  generally  given 
in  the  criminal  justice  system.  It's  a  difficult  question.  I  do  not 
know  the  answers. 

Mr.  Scott.  And  should  the  independent  counsel  be  full-time  or 
not  full-time? 

Mr.  Keeney.  Well,  my  preference  would  be  that  he  be  full-time. 
But  let  me  suggest  a  problem  with  that.  Our  experience  with  the 
special  court  is  that  they  at  times  have  very  great  difficulty  in  get- 
ting the  type  of  lawyer  they  want  to  act  as  independent  counsel. 
That  is  because  so  many  lawyers  don't  want  to  give  up  their  prac- 
tice. 

I  think  that's  something  that  if  the  committee  wanted  to  pursue 
it,  they  should  discuss  it  with  the  special  court,  what  their  experi- 
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ence  has  been  in  trying  to  get  independent  counsel.  Some  of  them 
have  taken  several  months  to  get  an  attorney.  It  may  be  that  they 
would  have  some  suggestions  with  respect  to  that. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Scott. 

Mr.  Keeney,  it  has  been  suggested  to  us  that  there  is  a  problem 
out  therein  the  independent  counsel  law  in  relationship  to  where 
the  Attorney  Greneral  has  the  authority  under  the  statute  to  refer 
other  related  matters  to  the  independent  counsel,  and  that  courts 
are  getting  involved  a  lot  now  in  questioning  the  Attorney  Gren- 
eral's  authority  or  the  extent  to  which  it  is  really  related. 

I  am  wondering  what  you  think  about  restrictions  on  review  of 
this  and  to  allow  the  Attorney  Greneral's  decision  to  stand  without 
review  if  she  chooses  to  refer  a  matter  to  this  independent  counsel, 
it  may  be  up  in  the  course  of  his  investigation  he  discovers  some- 
thing else,  and  she  says,  "OK,  you  handle  that  instead  of  the  local 
U.S.  attorney." 

Mr.  Keeney.  The  position  we  have  taken  with  respect  to  that  is 
that  the  Attorney  General  should  make  the  determination  as  to 
what  is  a  related  matter.  If  she  agrees  that  it's  a  related  matter, 
she  so  apprises  the  special  court. 

Mr.  McCoLLUM.  And  it  should  be  final? 

Mr.  Keeney.  My  position  is  that  it  should  be  final,  Mr.  McCol- 
lum.  There  are  people  who  disagree  with  me. 

Mr.  McCoLLUM.  Well,  I  think  that  there  is  a  question  in  the 
courts  right  now  as  to  interpreting  the  intent  of  Congress  on  this 
issue.  Reading  the  statute,  I  understand  why  there  might  be  some 
ambiguity.  But  it  wasn't  ambiguous  when  we  did  it.  We  intended 
her  to  have  that  final  authority,  I'm  sure,  being  through  the  proc- 
ess. But  we  may  need  to  amend  the  statute  to  make  that  clear. 

One  other  area  somewhat  related  to  that.  Do  you  think  the  At- 
torney General  should  have  the  power  as  Mr.  Hyde  suggests,  to 
issue  subpoenas  for  documents  during  the  course  of  a  preliminary 
investigation? 

Mr.  Keeney.  It  would  be  helpful  in  one  particular  independent 
counsel  matter  that  I  am  familiar  with.  If  we  had  subpoena  power, 
we  could  have  disposed  of  the  matter  and  closed  it  without  bringing 
an  independent  counsel  in.  It  would  be  helpful. 

Mr.  McCoLLUM.  And  what  about  the  question  of  changing  the 
threshold  to  make  it  something  different  than  it  is  today  as  far  as 
the  threshold  inquiry  is  concerned?  Mr.  Hyde  suggests  that  we 
change  the  language  to  allow  the  inquiry  only  when  there  is  spe- 
cific evidence  from  a  credible  source  that  a  Federal  criminal  law 
has  been  violated.  In  other  words,  narrowing  the  scope  and  making 
the  number  of  cases  fewer  that  you  would  bring  under  this  than 
the  broader  language  that  currently  exists  in  statute  today. 

Mr,  Keeney.  My  personal  opinion  is  that  we  can  live  with  the 
specific  information  from  a  credible  source.  What  we  do  with  re- 
spect to  an  independent  counsel  matter,  as  well  as  with  any  other 
criminal  matter  of  significance,  is  we  look  at  it  and  make  a  pros- 
ecutor's determination  as  to  whether  or  not  it  should  be  pursued. 
We  do  that  in  the  context  of  the  Independent  Counsel  Act,  by  for 
30  days  conducting  an  inquiry  to  determine  specificity  and  credibil- 
ity of  the  source.  So  that's  at  least  in  my  judg^i^ent,  not  a  big  prob- 
lem. 
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Mr.  McCoLLUM.  All  right.  I  follow  you.  I  guess  the  question  here 
was  simply  our  feeling  comfortable  with  trying  to  make  sure  the 
scope  is  narrowed.  The  statute  is  broader  than  perhaps  you  do, 
than  perhaps  the  way  you  conduct  it. 

One  last  question  that  may  apply  to  all  three  of  you  is  related 
to  an  issue  Judge  Walsh  raised.  Upon  reviewing  it  in  the  interim 
when  we  had  this  last  recess,  it  would  appear  that  maybe  the  prob- 
lem he  foresaw  has  already  been  remedied  by  the  1994  act.  But  he 
suggested  to  us  during  his  testimony  earlier  that  there  was  a  prob- 
lem of  having  to  go  out  and  hire  so  many  staff  attorneys,  that  he 
couldn't  get  many  to  come.  In  the  1994  act,  I  read  and  I  know  that 
it's  true,  at  the  request  of  an  independent  counsel,  prosecutors  as 
well  as  administrative  personnel  and  other  people,  may  be  detailed 
by  the  Department  of  Justice. 

Has  that  remedied  the  problem  Judge  Walsh  was  concerned 
with,  that  he  expressed  to  us  today,  Mr.  Keeney?  Or  do  any  of  you 
know  that?  Do  we  have  enough  resources  for  the  Justice  Depart- 
ment to  detail  all  the  special  assistant  counsels,  the  attorneys,  as- 
sistant U.S.  attorneys  to  assist  the  independent  counsels  activity? 

Mr.  Keeney.  We  might  have  a  problem  in  supplying  all  his  staff, 
but  we  have  detailed  and  have  now  on  detail  attorneys  from  the 
Criminal  Division  to  several  independent  counsel.  So  we  do  detail. 

Mr.  McCoLLUM.  But  the  question  of  supplying  them  all,  you 
might  have  a  problem  if  he  requested  too  many  of  them. 

Mr.  Keeney.  We  might  have,  but  I  must  say,  I  have  never  fo- 
cused on  that.  The  downside  of  that  is  that  the  independent  coun- 
sel is  supposed  to  be  independent.  If  he's  supported  fully  by  De- 
partment of  Justice  people,  there  might  be  an  appearance  of  non- 
independence.  That's  the  only  thing  that  strikes  me. 

Mr.  McCoLLUM.  Well,  the  only  reason  I  ask  it  is  if  it  would  save 
us  some  money  and  some  costs  and  so  forth.  It  seems  to  me  that 
professional  assistant  U.S.  attorneys,  as  opposed  to  those  who  are 
upstairs  and  guiding  the  policy  making  of  the  Justice  Department. 
Usually  the  professional  assistant  U.S.  attorneys,  there  is  no  ques- 
tion in  anyone's  mind  about  their  independence  and  their  credibil- 
ity. 

Mr.  Keeney.  Well,  we  have  detailed,  when  I  said  Criminal  Divi- 
sion, I  didn't  mean  to  exclude  there.  We  have  detailed  assistant 
U.S.  attorneys. 

Mr.  McCoLLUM.  We'll  want  to  pursue  that  further  with  you. 
Whether  it's  through  another  hearing  or  maybe  informally,  I'd  just 
like  to  know  what  the  status  is  and  tne  various  one,  and  to  the  de- 
gree to  which  that  problem  still  exists  possibly  out  there. 

Well,  I  think  I've  about  run  out  my  bounds  with  those.  The  only 
other  question  I  have  is  related  to  personnel.  It's  really — ^before  we 
do  that,  I'll  ask  Mr.  Bryson  this,  and  then  I'll  turn  to  you,  Mr. 
Scott. 

Would  it  be  more  efficient  to  have  permanent  support  staff  for 
independent  counsels,  do  you  think,  Mr.  Bryson?  Now  we're  not 
talking  about  prosecutors. 

Mr.  Bryson.  We  have  wrestled  a  good  bit  in  the  Administrative 
Office  with  how  to  provide  the  best  support  to  the  independent 
counsel.  The  act  of  1994  of  course  requires  them  now  to  have  an 
administrative  officer  and  a  certifying  officer  and  also  requires 
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them  to  follow  certain  standard  executive  branch  laws.  That  has 
done  a  great  deal  to,  if  you  will,  regularize  their  operations. 

From  our  standpoint,  if  you  are  going  to  have  fewer  independent 
counsel,  then  it  makes  sense  to  look  at  some  other  entity  to  support 
the  independent  counsels  in  the  administrative  areas.  Whether  you 
set  up  a  new  independent  group  to  do  that,  or  you  go  with  some- 
thing that  is  already  existing  like  the  GSA  External  Services  Pro- 
gram, that  is  a  choice  that  Congress  obviously  has  to  make. 

We  think  if  there's  a  group  like  that  out  there  that  does  that 
kind  of  support,  that  that  makes  sense.  It's  there,  they  service  peo- 
ple in  exactly  the  same  way  that  we're  attempting  to  do,  and  they 
are  in  place  all  the  time. 

Mr.  McCoLLUM.  I  understand  that  the  courts  are  generally  con- 
cerned about  the  temporary  duty  you  have  to  perform  before  GSA 
gets  hold  of  these  matters.  That's  a  big  problem  for  you. 

Mr.  Bryson.  It  is. 

Mr.  McCoLLUM.  Mr.  Clark,  you've  got  the  microphone  up  there. 
Do  you  care  to  comment  on  any  of  these  personnel  questions  or  the 
staffing  questions,  or  what  would  be  most  efficient? 

Mr.  Clark.  The  only  comment  I  would  make  is  that  to  the  extent 
there  is  continuity  of  administrative  staff  from  an  audit  point  of 
view,  from  a  financial  reporting  point  of  view,  and  from  an  auditing 
point  of  view,  that  is  the  best  for  us.  When  you  see  a  lot  of  inde- 
pendent counsels  being  appointed  and  terminated  and  people  com- 
ing in  new,  there's  a  lot  of  confusion.  That  was  the  case  3V2  years 
ago. 

We  are  very  comfortable  with  the  people  that  we  are  dealing 
with  at  the  Administrative  Office  and  in  the  independent  counsel 
community.  You  see  the  same  people  at  the  administrative  level  in 
the  community.  To  the  extent  we  can  keep  that  uniform,  I  think 
that  goes  a  long  way  toward  making 

Mr.  McCoLLUM.  The  real  issue  I  guess  would  be  that  there  could 
be  a  time  when  you  had  no  independent  counsels.  There  could  be 
a  time  when  people  didn't  have  a  job  in  that  regard  if  you  hired 
permanent  personnel.  Now  we  haven't  had  that  for  a  while,  but  a 
lot  of  us  believe  that  we  have  too  broad  a  range  and  that  independ- 
ent counsel  should  be  appointed  less  frequently  anyway.  So  that 
raises  both  specters. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman.  I  just  wanted  to  ask,  Mr. 
Clark  indicated  that  the  financial  situation  has  settled  down.  We 
have  had  allegations  of  expenditures  well  in  excess  of  what  may 
have  been  necessary,  hotel  rooms,  meals,  and  that  kind  of  thing. 
Is  the  appropriateness  of  the  expense  as  well  as  the  documentation 
of  the  expense  part  of  your  audit? 

Mr.  Clark.  Both  of  those  are  part  of  our  audit.  Independent 
counsels  now  are  subject  to  pretty  much  the  same  rules  and  regula- 
tions that  any  executive  branch  employee  would  be  subject  to. 

Mr.  Scott.  So  when  you  say  the  GAO  was  satisfied,  they  are  also 
satisfied  that  of  the  appropriateness,  not  just  the  documentation? 

Mr.  Clark.  That  is  correct. 

Mr.  Scott.  Finally,  Mr.  Keeney,  did  you  comment  on  whether  or 
not  you  felt  prior  acts  ought  to  be  covered,  acts  of  Government  offi- 


114 

cials  that  occurred  prior  to  their  Government  service,  ought  to  be 
covered  by  the  special  prosecutor? 

Mr.  Keeney.  My  own  view,  Mr.  Scott,  is  that  the  conflict  exists, 
conflict  of  interest  exists  with  the  Attorney  General  and  the  Cabi- 
net officer,  whoever  it  might  be,  irrespective  of  whether  the  conduct 
took  place  while  the  subject  was  in  Government  service  or  prior  to 
that  service. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  McCoLLUM.  Thank  you  very  much,  Mr.  Scott.  I  want  to 
thank  the  panel  for  coming  today.  You  have  been  very  patient.  You 
sat  through  a  great  deal  of  this  today,  but  I  hope  it  was  of  interest 
and  benefit  to  you  since  you  are  all  involved  in  this  issue. 

Mr.  Keeney,  in  particular,  I  want  to  comment  that  when  I  began 
the  hearing  this  morning,  it  was  improbable  that  I  thought  we 
were  going  to  mark  a  bill  up  this  Congress,  but  there  is  somewhat 
of  a  consensus  that  I  sensed  today  among  the  witnesses  and  among 
the  members  of  both  sides  of  the  aisle  here  about  a  number  of 
these  matters.  If  we  could  reach  an  understanding  and  the  Justice 
Department  could  support  us  on  marking  up  some  legislative  ini- 
tiatives that  would  remedy  three  or  four  of  these  problems  that  are 
there  that  there  is  some  consensus  on,  then  this  committee  would 
be  I  think  doing  a  good  job  and  an  appropriate  public  job  by  going 
ahead  with  some  legislation  this  term. 

So  I  might  suggest  that  rather  than  trying  to  be  elaborate  in 
holding  larger  number  of  hearings,  that  you  and  I  and  others  at 
the  Justice  Department  talk  about  this  and  see  if  we  can  come  up 
with  something  that  meets  some  of  the  things  you  heard  today.  If 
there's  something  else  we  need  to  do,  we'll  be  glad  to.  But  it  would 
be  a  shame  if  we  have  a  productive  opportunity  in  the  legislative 
arena  to  do  something  everybody  thinks  we  should  do  if  we  just 
passed  it  by.  The  year  is  short,  so  if  we  start  getting  any  extended 
hearings,  I  think  it  will  be  difficult,  because  of  the  election  year  we 
are  in. 

So  anyway,  having  said  that,  I  want  to  thank  all  of  you  for  com- 
ing. We  had  a  very  productive  day.  I  think  we've  learned  a  lot 
about  the  problems  of  the  independent  counsel  law,  and  probably 
gained  some  insights  into  what  we  can  do  to  correct  those  prob- 
lems. Certainly  I  feel  better  for  having  done  this,  and  I  think  the 
public  is  served  better  for  having  had  these  hearings. 

Thank  you  again.  This  subcommittee  hearing  is  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  adjourned.] 
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United  States 

General  Accounting  OfHce 

Washington,  D.C.  20548 


Accounting  and  Information 
Management  Division 

8-265988 

September  29, 1995 

Congressional  Committees 

Enclosed  is  our  opinion  on  the  statements  of  expenditures  by  six 
independent  counsels  for  the  6  months  ended  March  31, 1995,  as  well  as 
our  consideration  of  the  internal  control  structure  for  this  audit  pehod. 
This  report  also  discusses  our  evaluation  of  the  counsels'  compliance  with 
laws  and  regulations  for  the  6  months  ended  March  31.  1995.  This  review 
was  required  by  28  U.S.C.  596(c)(2),  as  amended,  and  Public  Law  100-202. 

We  are  sending  copies  of  this  report  to  the  Attorney  General,  the  Director 
of  the  Admiiiistrative  Office  of  the  U.S.  Courts,  the  six  independent 
counsels  included  m  our  audit,  and  other  mterested  parties.  Copies  will  be 
made  available  to  others  upon  request. 


ifAJ/ct  /-  ! 


David  L  Clark 

Director,  Audit  Oversight  and  Liaison 
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United  States 

General  Accounting  Office 

Washington.  D.C.  20548 

Accounting  and  Information 
Management  Division 

B-265988 

Congressional  Comminees 

This  report  presents  the  results  of  our  audits  of  expenditures'  reported  by 
six  independent  counsels  for  the  6  months  ended  March  31,  1995.  The 
Department  of  Justice  and  the  independent  counsels  are  required  under  28 
U.S.C.  594  (d)(2),  (h),  and  596  (c)(1)  as  amended  by  section  3  (i)  of  the 
Independent  Counsel  Reauthorizauon  Act  of  1994,  to  report  on 
expenditures  from  a  permanent,  indefimte  appropnation  established 
within  Justice  to  fund  independent  counsel  actixities.  To  satisfy  the 
requirements  of  28  L  .S.C.  596  (c)(2).  as  amended,  and  Public  Law  100-202, 
we  audit  the  statements  of  expenditures  prepared  by  independent 
counsels. 

We  found  that  the  statements  of  expenditures  presented  in  appendixes  I 
through  VI  for  mdependent  counsels  Arlin  M.  Adams. 
Joseph  E.  diGenova.  Robert  B.  Fiske.  Jr..  Donald  C.  Smaltz.  Kenneth  W. 
Starr,  and  Lawrence  E.  Walsh.  respecti\ely.  were  reliable  in  all  vnatenal 
respects.  Our  audit  als^  included  limited  tests  of  internal  controls  that 
disclosed  a  material  wealaiess  in  interna)  controis  over  reporting  of 
expenditures.  As  a  result  of  this  weakness,  we  extended  our  substantive 
testing  in  order  to  opine  on  the  expenditure  reports  presented  in  the 
appendixes  to  this  report.  Further,  our  audit  included  limited  tests  of 
compliance  with  laws  and  regulations  that  disclosed  no  reportable 
noncompUance  with  laws  and  regulanons  we  tested 

The  following  sections  pronde  background  information,  outline  each 
conclusion  in  more  detail,  and  discuss  the  scope  of  our  audits. 

Rark^rniinH  ^*  independent  counsel  pro\isions  of  the  Ethics  in  Government  Act  of 

°  1978  (28  U.S.C.  591-599)  established  a  process  for  the  appointment  of 

independent  counsels  so  as  to  preserve  and  promote  the  accountability 
and  integrity  of  pubbc  officials  and  of  institutions  of  the  federal 
government.  The  law  provides  for  the  judicial  appointment  of  temporary 
independent  counsels  when  the  Attorney  General  determines  that 
reasonable  grounds  exist  to  warrant  further  invesugation  of  high-ranking 
government  officials  for  certain  alleged  crimes. 

On  June  30.  1994.  the  Independent  Counsel  Reauthorization  Act  of  1994 
(Public  Law  103-270)  was  enacted,  reauthorizing  the  independent  counsel 
law  for  an  additional  5  years.  The  independent  counsel  law  directs  the 

'The  term  expenriilures  as  used  in  this  report  Eenenillv  means  cash  disbursed 
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Department  of  Justice  to  pay  all  costs  reianng  to  the  establishment  and 
operation  of  independent  counsel  offices  and  designates  specific 
responsibilities  to  the  Administrative  Office  of  the  United  States  Courts 
(aol'sc)  for  independent  counsels'  adininistranve  support  Jusnce 
periodically  disburses  lump-sum  payments  to  aolsc  for  this  purpose.  In 
1987,  Public  Law  100-202  established  a  permanent,  mdefiruie 
appropnation  withm  Justice  to  fund  expenditures  by  independent 
coimsels.  Independent  counsels  are  required  to  report  their  expenditures 
from  the  appropnation  for  each  6-month  penod  in  which  they  have 
operations.  We  are  required  to  audit  expenditures  from  the  independent 
counsel  appropriation  and  to  report  our  findings  to  appropriate 
committees  of  the  Congress. 

In  January  1994.  Justice  determined  that  the  appropnaDon  established  by 
Public  Law  100-202  to  fund  expenditures  by  independent  counsels 
appointed  under  28  U.S.C.  591-599.  could  also  fund  the  e.xpenditures  of 
Robert  B.  Fiskf  Jr.,  who  was  appointed  as  a  regulatory  independent 
counsel-  by  the  Attorney  General  in  January  1994.  Since  we  are  required  to 
audit  all  expenditures  from  that  appropnaaon.  the  expenditures  Mr 
Piske's  office  made  dunng  this  audit  period  are  covered  by  this  report. 
Also,  in  March  1994,  Lawrence  E.  Walsh's  mdependent  counsel  office 
closed;  however,  certain  costs  incurred  prior  to  the  closing  of  his  office 
and  paid  by  aousc  after  Mr.  Walsh's  operations  ceased,  are  covered  by  this 
report 

During  any  6-month  period,  independent  counsels  may  also  incur  other 
significant  costs  that  are  paid  from  appropnations  other  than  the 
permanent,  indefinite  ^propriation  established  to  fund  independent 
counsel  activities.  These  costs  arise,  for  example,  from  the  use  of  detailees 
from  other  federal  agencies,  such  as  the  Federal  Bureau  of  Investiganon 
(FBI).  Independent  counsels  are  not  required  to  and  do  not  include  such 
costs  in  their  reports  on  expenditures.  However,  these  other  sigmficant 
costs  are  identified  and  discussed  in  the  notes  to  the  statements  of 
expendittires  presented  in  the  appendixes  to  this  report. 


Opinion  on 
Statements  of 
Expenditures 


The  statements  of  expenditures  for  independent  counsels  Arlin  M.  Adams, 
Joseph  E.  diGenova  Robert  B.  Fiske.  Jr.,  Donald  C.  Sm^iltz.  Kenneth  W 
Starr,  and  Lawrence  E.  Walsh  present  fairly,  in  all  matenal  respects,  the 
respective  expenditures  of  these  independent  counsel  offices  for  the  6 


'ReBulalon- independent  counsels  are  appointed  pureuant  to  5  L'SC  301.25USC  50?)  510  ; 
See  also  2tiCFR  Pans  601  and  603(1994) 
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months  ended  March  31.  1995.  The  statements  of  expenditures  and  related 
notes  regarding  the  basis  of  accounting  and  addiDonal  pertinent 
information  are  in  appendixes  I  through  \1. 


Consideration  of 
Internal  Control 
Structure 


For  this  audit  penod.  the  mtemal  controls  we  considered  for  each  of  the 
five  active  independent  counsels,  and  for  aoisc  and  Justice  regarding  the 
administrative  support  and  accounting  services  they  perform  for 
independent  counsels,  were  those  designed  to 

safeguard  assets  against  loss  from  unauthonzed  use  or  disposition; 
assure  the  execution  of  transacaons  m  accordance  with  management 
authonty  and  with  laws  and  regulations,  and 

properly  record,  process,  and  summarize  transacaons  to  permit  the 
preparaaon  of  expenditure  statements  in  accordance  with  the  applicable 
basis  of  accounting. 

In  this  audit  period,  we  continued  to  find  a  matei. il  weakness  in  internal 
controls  over  the  reporting  of  expenditures.  A  matenal  weakness  is  a 
condition  m  which  the  design  or  operation  of  one  or  more  of  the  internal 
control  structure  elements  does  not  reduce  to  a  relabvely  low  nsk  that 
errors  or  irregularibes  in  amounts  that  would  be  matenal  to  the 
expenditure  statements  may  occur  and  not  be  detected  promptly  by 
employees  in  the  normal  course  of  their  duties. 

Independent  counsel  offices  submit  payment  vouchers,  payroll 
information,  and  supporting  documentation  to  aousc.  On  the  independent 
counsels'  behalf,  aousc  expends  funds  and  records  the  expenditures  in  its 
payroll  and  accounting  systems,  aousc  also  prepares  monthly  summarized 
expenditure  reports  and  submits  them  to  the  independent  counsels. 
Justice  performed  similar  funcnons  for  Mr.  Fiske's  independent  counsel 
office. 

Independent  counsels  have  generally  fulfilled  their  financial  reporting 
requirements  by  using  the  summarized  expenditure  reports  prepared  by 
AOUSC.  During  this  audit  penod.  and  as  discussed  in  our  prior  reports,^ 
AOUSC  expenditure  reports  had  errors,  requiring  us  to  propose — and 
independent  counsels  to  accept — audit  a^iustments.  These  errors  were 
caused  by  certain  independent  counsels  submining  incon-ect  infonnation 
to  AOUSC,  or  by  aousc  incorrectly  recording  information  submitted  by 

'PinanciaJ  audit  of  expenditures  b>  independent  counsels  ( G  A0/AFMD-9;l- 1  October  y.  1992. 
GAO/AFMD-9.1.60.  Apnl  21    1993  GAO/AIMD-94-76.  Apnl  l.i   1994  GA0/A1MD-9J-85.  March  31.  1995. 
GAO/A].MD.95-l  12.  .March  31.  1995.  and  GA0/A]Ml).9J-l  13  March  31.  nin.">l 
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independent  counsels.  We  believe  that  independent  counsels  may  continue 
to  expenence  problems  reporting  their  expenditures  until  they  and  aousc 
estabhsh  effecQve  internal  controls  for  accurately  processing  and 
summarizing  independent  counsel  expenditures. 

Subsequent  to  the  audit  period,  and  pnor  to  the  compleaon  of  our  audit, 
we  noted  that  Aousr  and  certain  independent  counsels  had  taken 
additional  steps  to  improve  internal  controls  over  financial  reporting. 
AOUSC  hired  a  semor  staff  member  with  accounang  and  financial  reporting 
expertise  whose  dunes  include  the  review  of  monthly  aolsc  repons  prior 
to  their  submission  to  independent  counsels.  Also,  certain  independent 
counsels  utilized  the  services  of  a  financial  consultant  to  review 
transactions  for  appropriate  line-item  coding  pnor  to  their  subnussion  to 
AOUSC  for  payment  and  to  review  aousc  reports  and  reconcile  them  to 
independent  counsel  records. 


Compliance  With 
Laws  and  Regulations 


Our  audit  tests  for  compUance  with  selectei*  provisions  of  laws  and 
regulations  disclosed  no  instances  of  noncompliance  that  would  be 
reportable  under  generally  accepted  government  auditing  standards. 
However,  the  objective  of  our  audit  was  not  to  provide  an  opimon  on 
overall  compliance  with  laws  and  regulations.  Accordingly,  we  do  not 
express  such  an  opinion. 


Objectives,  Scope, 
and  iMethodology 


In  order  to  carry  out  their  financial  operations  and  to  ensure 
accountability,  independent  counsels  are  responsible  for 

preparing  statements  of  expenditures, 

establishing  and  maintaining  internal  controls  and  systems  to  provide 

reasonable  assurance  that  the  internal  control  objectives  previously 

mentioned  are  met,  and 

complying  with  appUcable  laws  and  regulations. 

We  are  responsible  for  obtaining  reasonable  assurance  about  whether  the 
statements  of  expenditures  reported  by  independent  counsels  are  reliable 
(free  of  material  misstatement  and  presented  fairly  in  accordance  with  the 
basis  of  accounting  described  In  the  accompanying  notes).  Also,  we  are 
responsible  for  considering  the  internal  control  structure  in  order  to 
determine  our  auditmg  procedures  for  expressing  an  opinion  on  the 
statements  of  expenditures,  not  to  provide  assiu-ance  on  the  internal 
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control  structure.  In  addition,  we  are  responsible  for  testing  compliance 
with  selected  provisions  of  laws  and  regulabons. 

In  order  to  fulfill  these  responsibilities,  for  each  independent  counsel,  we 

examined,  on  a  test  basis,  evidence  supporting  the  amounts  and 

disclosures  in  the  statement  of  expenditures  and  notes  thereto,  except 

items  indicated  as  unaudited; 

assessed  the  accounbng  prmciples  used  and  significant  estimates  made  by 

management: 

evaluated  the  overall  presentation  of  the  statement  of  expenditures; 

obtained  an  undersiandmg  of  the  design  of  relevant  mtemal  control 

structure  policies  and  procedures,  determined  whether  they  had  been 

placed  in  operation,  assessed  the  associated  control  nsk.  and  conducted 

limited  tests  of  relevant  internal  controls,  including  those  over 

expenditure  authonzaoons  and  fmancial  reportmg;  and 

tested  compliance  with  certain  aspects  of  selected  provisions  of  the 

independent  counsel  provisions  of  the  Ethics  in  Government  Act  of  1978 

(28  U.S.C.  591-599).  5  U.S  C.  Chapter  55,  and  implemenang  regulations, 

relating  to  pay  adnunistration. 

It  is  important  to  note  that  because  of  inherent  limitations  in  any  mtemaJ 
control  structure,  losses,  noncompliance,  or  misstatements  may 
nevertheless  occur  and  not  be  detected.  Also,  projecting  any  evaluation  to 
future  periods  is  subject  to  the  risk  that  controls  may  become  inadequate 
because  of  changes  in  conditions  or  that  the  degree  of  compliance  with 
controls  may  deteriorate.  As  a  result  of  the  mat«nal  internal  control 
weakness  over  reported  expenditures  previously  discussed,  we  extended 
our  substantive  testing  in  order  to  opme  on  the  expenditure  reports 
presented  in  the  appendixes. 

We  obtained,  but  did  not  audit,  information  on  costs  that  were  not  paid 
from  the  permanent,  indefinite  appropriation  established  to  fund 
independent  counsel  activities.  We  obtained  information  on  these  costs 
from  the  independent  counsel  offices;  Justice,  including  the  FBI;  the 
Internal  Revenue  Service;  the  Office  of  Inspector  General  of  the 
Department  of  Housing  and  Urban  Development;  the  Office  of  Inspector 
General  for  the  Department  of  Agriculture;  the  Office  of  Investigations  for 
the  U.S.  Customs  Service;  and  the  Postal  Inspecaon  Service. 
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We  discussed  the  results  of  our  work  with  the  six  independent  counsels  or 
their  representatives  and  representatives  of  aousc  and  JusDce,  and 
incorporated  theu-  comments  where  appropnate. 

We  performed  our  audits  in  accordance  with  generally  accepted 
government  auditing  standards. 


ifAj^cf  /^ 


David  L  Clark 

Director,  Audit  Oversight  and  Liaison 

August  31,  1995 
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Appendix  1 


Statement  of  Expenditures  for  Independent 
Counsel  Adams 


ARLIN  M.  ADAMS 

Office  of  Independent  Counsel 

Statement  of  Expenditures 
(Casn  basis) 

Six  Months  Ended  March  31.  1995 

Personnel  compensation  and  bsneflts 

S     S35.S80 

Travel 

27.209 

Rent,  communications,  and  utilltlas  (note  2) 

185.199 

Contractual  services  (note  3) 

274.264 

Acquisition  of  capital  assets  (note  4) 

7.064 

Administrativa  services  (note  5) 

49.496 

Total  expendtturee 

tifiZfi.U2 

Tlie  accompanying  notes  are  an  Inteflral  part  of  this  statement 
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Appendix  I 

Suiement  of  Expenditures  for  Independent 

Counsel  Adams 


ARLIN  M.  ADAMS 

Otnc6  of  Independent  Counsel 

Notes  to  Statement  of  Expenditures 

Note  1  -  Accounting  policies 

Reportina  entitv:  The  accompanying  statement  of  expenditures  presents  the  expenditures 
of  the  Office  of  Independent  Counsel  -  Arlin  M  Adams  (OiC-Adams)  for  the  6  months 
ended  March  31.  1995    The  statement  of  expenditures  includes  only  expenditures  made 
from  the  permanent,  Indefinite  appropriation  for  the  offices  of  independent  counsel  that 
are  processed  through  the  Administrative  Office  of  the  U.S.  Courts  (AOUSC)  and  ttie 
QIC.  Mr.  Adams  was  appointed  on  March  l.  1990,  to  investgate  the  administrabon  of 
vahous  programs  of  the  Department  of  Housing  and  Urt>an  Development  (HUD)  from 
1983  to  1989    On  May  15.  1995,  Mr.  Adams  resigned  his  eppointment.  effective  July  3, 
1995.  I.awrsnc8  TTiompson  was  appointed  to  continue  this  investigation  on  May  31. 
1995 

Basis  of  aecountinQ:  The  accompanying  statement  of  expenditures  was  prepared 
pnnapaiiy  on  the  cash  basis  of  accounting,  which  is  a  comprehensive  basis  of  accounting 
other  than  generally  accepted  accounting  pnndples    under  this  method,  except  for 
payroll  and  employee  benefits,  expenditures  are  recorded  v^en  the  funds  are  disbursed 
by  AOUSC  or.  for  noncash  transfers,  when  charged  by  AOUSC.   Most  peyroll  and  related 
employee  benefits  are  recorded  at  the  end  of  the  pay  period  v^en  earned.  The  cost  of 
purchased  capital  assets,  which  pnndpally  consist  of  office  equipment  and  furniture,  is 
recorded  In  the  statement  of  expenditures  when  paid    These  assets  will  remain  with  the 
federal  government  when  they  are  no  longer  needed  by  the  OIC 

Note  2  ■  Rent,  communlcitlons.  and  utilities 

Approximately  $160,000  in  office  rent  is  included  In  rent,  communications,  and  utilitiea. 

Note  3  -  Contnctuil  services 

Contractual  services  pnmarily  consists  of  litigation  support  services. 

Note  4  ■  AcQulstton  of  csoltsi  assets 

TTiese  Bssets  remain  the  property  of  the  federal  government  at  the  conclusion  of  the 
investigation. 
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Appendix  I 

Statement  of  Expendlturea  for  Independent 

Connsel  Adanu 


Nof  5  •  Admimrtrniv  »»fvlc— 

AOUSC  recaivet  an  sdmlnistratlve  fee  equal  to  3  percent  of  OIC  expenditures  tar 
pertonming  disDurMment  and  accounting  functions  tor  OIC-Adams.   Payment  of  tnese 
fees  generally  occurs  in  V\a  montn  following  tne  services    Also  included  in  administrative 
services  are  omsr  costs,  amounting  to  $17,556.  incurred  by  AOUSC  in  pnjviding 
administrative  guidance  and  support  to  independent  counsel  offices.  Ttiese  costs  were 
certified  by  AOUSC.  paid  from  tfie  Independent  counsel  appropnation,  and  allocated  to 
tne  QIC. 

Note  6  •  Ottief  opefattna  eoete  lunaudKedl 

Certain  costa  relatng  to  employees  assigned  to  work  with  the  OIC  by  the  Federal  Bureau 
of  investgation  (FBI)  and  tne  inspector  General  of  tne  Department  of  Housing  and  UrtMn 
Development  (HUD  IG)  were  financed  through  funds  appropnated  to  these  agenaes  and, 
acconJingly.  are  not  included  in  the  statement  of  expenditures.   These  agenaes  are  not 
reimbursed  for  these  costs    The  schedule  below  shows  the  estmated  costs  (unaudited) 
of  the  assistance  provided  to  the  OIC  duhng  the  6-montn  pehod,  based  on  intanri'  tion 
provided  by  officials  of  these  agenaes 


Coats 
(unaudited) 

FBI  S  92,000 

HUD  IG  83  000 

t1 75.000 
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Appendix  II 

Statement  of  Expenditures  for  Independent 
Counsel  diGenova 


STATEMENT  OF  EXPENDITURES  FOR  INDEPENDENT  COUNSEL  diGENOVA 

JOSEPH  E.  dIGENOVA 

Offica  of  Independent  Counsel 

Statement  of  Expenditures 
(Casn  basis) 

Six  Months  Ended  March  31.  1995 

Personnel  compensation  and  benefits 

$233,896 

Travel 

3.799 

Rent,  communications,  and  utilities  (note  2) 

74.119 

Contractual  services  and  supplies  (note  3) 

3.159 

Administratve  services  (note  4) 

20.$91 

Total  sxpandlturea 

133a.5M 

The  accompanying  notes  are  an  integral  part  of  this  statement 
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AppeadUII 

Succmeoi  of  Expeadlurca  for  Indcpcodat 

Cmuuel  dlGcoavA 


JOSEPH  E.  dIOENOVA 

Onie*  of  lfltf«p«ndMit  CeunMl 

NMm  to  Smomont  of  ExpondtturM 

Now  1  .  AccounUno  Dollel— 

Roeortina  onlitv    Tho  accompanying  statamant  of  axpandituras  pretant*  tno  axpandituras 
of  tha  Offtca  of  indapandent  Countal  -  Joaapn  E  diGanova  (OIC-dlGanova)  for  itia  0 
monms  anaad  Marcfi  31.  1995  Jh«  ttatamant  of  expandlturet  indudai  only  axpandituras 
mada  from  ma  parmanant.  indafinlta  appropnation  for  ma  officai  of  indapanoant  oounaal 
mat  ara  procasaad  mrougn  ma  Administrativa  Offica  of  ma  US.  Courts  (AOUSC)  and  ma 
OIC.  Mr.  diGanova  was  appomtad  on  Oaoambar  14.  1992.  to  invasligata  a  praalaction 
saarcn  of  passport  fiias.  OlC-diGanova's  invastgatlon  is  ongoing 

Basis  of  acm<n1lng    '^la  accompanying  statamant  of  axpandituras  was  praparad 
prmopaiiy  on  tha  cash  basis  of  aocounttng,  wtuch  is  a  comprananswa  basis  of  acoounOng 
oltiar  man  ganaraiiy  aocaptad  accounting  prmoptas    undar  this  matnod.  axoapt  for 
payroll  and  ampioyaa  banafita.  axpandituras  ara  recorded  wnan  tna  funds  ara  disbursad 
by  AOUSC  or.  for  noncash  transfers,  wtian  charged  by  AOUSC    Most  payroli  and  related 
employee  benefits  ere  recorded  at  me  end  of  the  pay  penod  when  earned. 

Mote  1 .  Ram  eommunleawefia.  and  iitllMaa 

Approximataly  SOO.OOO  in  office  rant  is  included  in  rant,  communications,  and  uilWIas. 

Ho»a  I .  Centractual  aerrtcea  and  auppllaa 

Contraeiuai  servioas  and  suppMea  consist  pdmaMy  of  court  reporting  aarvtoas  and  oflloa 
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Appendix  11 

Statement  of  Expenditure*  for  Independent 

Counsel  dlGenova 


No>«  4  ■  AdmlnHtrrtlvt  »TVlc»» 

AOUSC  receives  an  aoministrative  fee  equal  to  3  percent  of  OIC  expenditure*  for 
performing  disbursemeni  and  accsunting  functions  for  OIC-diGenova    Payment  of  tnese 
fees  generally  occurs  in  tfie  month  following  the  services    Also  included  in  administrative 
services  are  other  costs,  amounting  to  $12,251.  incurred  by  AOUSC  m  providing 
administrative  guidance  and  support  to  independent  counsel  ofnces    These  costs  were 
certifed  by  AOUSC.  paid  from  the  independent  counsel  appropnation.  and  allocated  to 
the  OIC 
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Appendix  III 

Statement  of  Expenditures  for  Independent 
Counsel  Fiske 


STATEMENT  OF  EXPENDfTURES  FOR  INDEPENDENT  COUNSEL  FISKE 

ROBERT  B  FISKE,  JR 

OtTlce  of  Independent  Couniel 

Statement  of  Expenditures 

(Catn  bat)*) 

Six  Months  Ended  March  31,  1995 

Peraonnei  oompeflsation  and  banelfu 

S128.BS8 

Travel 

75.311 

Rant,  communicationa.  and  utUitias  (note  2) 

41.982 

Contractual  larvicaa  (note  3) 

53.646 

Supplies  and  matanals 

10.628 

Acquisition  of  capital  asaata  (note  4) 

^1.M2 

I2IUSI 

The  accompanying  notaa  are  an  Integral  part  of  this  statement 
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Appendix  III 

Statement  of  £xpcndUures  for  IndEtopcndeir 

Counsel  Flake  3 


ROBERT  B.  FISKE,  JR. 

Onie*  of  lnd*p«nd«nt  CouhmI 

NotM  to  SUMinent  of  Expandltum 

Note  1  -  Accounting  policies 

ReportinQ  enttv    The  accompanying  statement  of  expenditures  presents  ttie  expenditures 
of  the  Office  of  independent  Counsel  -  Robert  B  FIsKe.  Jr.  (OIC-Flske)  for  me  6  montfis 
ended  Uarcn  31.  1995    The  statement  of  expenditures  includes  only  expenditures  made 
from  the  permanent,  indefinite  appropnaton  for  OIC-Fiske  processed  ttirough  the 
Department  of  Justice. 

Rotiert  B  Fiske,  Jr..  was  appointed  by  Attorney  General  Jenet  Reno  on  January  24, 
1994.  to  investigate  criminal  and  avil  violations  of  the  US  Code  in  Re:   Madison 
Guara'' Y  Savings  and  Loan    On  August  5,  1994,  pursuant  to  28  U.S.C.  592  (c)(1)(A),  as 
amended  by  Public  Law  No  103-270.  the  US  Court  of  Appeals  for  lt)e  District  of 
Columbia  appointed  Kenneth  W.  Starr  to  conduct  the  investigation    After  completng  a 
transition  of  operaton  to  Mr  Stan-,  Robert  B  FIske,  Jr.,  terminated  his  appointment  on 
October  6  1994 

Basis  of  accounting    The  accompanying  statement  of  expenditures  was  prepared 
pnnapally  on  the  cash  basis  of  accounting,  which  is  a  comprahensiye  basis  of  aocoundng 
other  than  generally  accepted  accounting  pnnoples    Under  this  method,  expenditures  are 
recorded  when  the  funds  are  disbursed  by  the  Department  of  Justice.   Most  payroll  and 
related  employee  benefits  are  recorded  at  the  end  of  the  pay  pehod  wtien  earned. 
Although  Mr  FisKe  terminated  his  appointment  on  October  6,  1994.  most  of  the  costs 
Included  in  this  statement  of  expenditures  reflect  costs  incunad  prior  to  his  termination, 
yet  paid  during  the  current  period. 

Note  2  -  Rent,  communications,  and  utllltiea 

This  amount  consists  pnmahly  of  printing  costs  and  copier  equipment  rental. 

Note  3  -  Contfictual  eervlcee 

Contractual  services  include  litigalive  and  offloa  support  senricm. 
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AppcndU  III 

Suument  of  Expendlcarea  for  Independent 

Coonael  Flike 


Nof  4  ■  AeouiiWen  of  ciprui  tM*t» 

The  capital  aiaat*  axpenditurat  are  for  offioa  furniture  and  equipment.  These  aeseta 
have  Deen  trancferred  to  the  investigation  headed  Dy  independent  Counsel  Kenneth  W. 
Starr. 
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Appendix  IV 


Statement  of  Expenditures  for  Independent 
Counsel  Smaltz 


STATEMENT  OF  EXPENDITURES  FOR  INDEPENDENT  COUNSEL  SMALT7 

DONALD  C.  SMALTZ 

Office  of  Independent  Counsel 


Statement  cf  Expenditures 

(Casn  basis) 

Six  Months  Ended  March  31,  1995 

Peraonnel  compensation  and  benefits 

$    476.135 

Travel 

133,172 

Rent,  communications,  and  utilltie*  (note  2) 

32.010 

Contractual  sarvicas  (note  3) 

37.648 

Supplies  and  materials 

30.704 

Acquisition  of  capital  assets  (note  4) 

291.706 

AdministraUva  setvtcas  (note  5) 

??,W4 

Total  expenditure* 

tumisi 

The  accompanying  notes  are  an  Integral  part  of  this  statement 
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Appendix  I\' 

Sutement  of  Expenditures  for  Independent 

Counsel  SmaJU 


DONALD  C.  SMALTZ 

Offic*  of  Indepandtnt  CounttI 

NetM  to  Statammt  of  Expondtturao 

Note  1  -  Accountlno  doIIcIm 

RapoftinQ  entity    The  accompanying  statemant  of  expendituraa  presents  the  expendituraa 
of  tne  Office  of  independent  Counsel  -  Donald  C.  Smaltz  (OlC-Smaltz)  for  tna  6  month* 
ended  Marcfi  31.  1995.  The  statement  of  expenditures  includes  only  expenditures  made 
from  the  permanent,  Indeflnita  appropnat)on  for  the  offices  of  Independent  counsel  that 
are  procasaad  through  the  Administrative  Office  of  U.S.  Courts  (AOUSC)  and  the  OIC. 
Mr.  Smaltz  was  appointed  on  Septemper  9.  1994.  to  investgate  activites  of  a  former 
Secretary  of  the  Department  of  Agriculture    OlC-Smaltz's  investigation  is  ongoing. 

Basis  of  accountlno:  The  accompanying  statement  of  expenditures  was  prepared 
pnncipaiiy  on  the  cash  basis  of  accounting,  which  is  a  oompretienaive  Pasis  of  -^ooounttng 
other  than  generally  accepted  accounting  pnnaples    Under  this  method,  except  for 
payroll  and  employee  benefits,  expenditures  are  recorded  when  the  (Unds  are  disbursed 
by  AOUSC  or.  for  noncash  transfers,  when  charged  by  AOUSC.   Most  payroll  and  related 
employee  benefits  are  recorded  at  the  end  of  the  pay  penod  wtien  earned. 

Note  t .  Rent.  communlcaMona.  and  utllltlea 

Approximately  $5,000  In  office  rent  Is  Included  In  rent  communications,  and  utINtlaa.  TTia 
offioe  moved  in  December  1994  and  rent  charges  for  the  new  location  ware  not  paid  as  of 
the  end  of  the  pehod. 

Note  i  .  Centrsctusl  service* 

Contractual  services  includes  investigative  and  court  raporUng  sarvioe*. 

Note  4  .  AcQufltlon  of  cseittl  a«*et» 

The  capital  assets  expenditures  are  for  computer  hardware  and  software  and  offloa 
furniture  and  equipment  These  assets  remain  the  property  of  the  federal  government  at 
the  conduaion  of  the  inveetigation. 
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Appendix  tV 

SUttement  of  Expenditures  for  Independent 

Counsel  Smaitz 


Note  6  -  Admlnlstr«tlv«  «ervle«» 

AOUSC  receives  an  administrative  fee  equal  to  3  percent  of  OIC  expenditures  for 
performing  disbursement  and  accounting  functions  for  OlC-Smaltz    Payment  of  tnese 
fees  generally  occurs  in  the  month  following  the  services    Also  included  in  admmistrabve 
services  are  ether  costs,  amounting  to  $16,403.  Incurred  by  AOUSC  in  providing 
administrative  guidance  and  support  to  independent  counsel  offices    These  costs  were 
certified  by  AOUSC.  paid  from  the  independent  counsel  appropnatjon.  and  allocated  to 
the  OIC 

Note  6  •  Other  operating  coats  funaudltedl 

Certain  costs  relating  to  employees  assigned  to  worn  with  the  OIC  by  the  Federal  Bureau 
of  investgaton  (FBI).  U.S.  Customs  Service,  the  Department  of  Agriculture,  the  Internal 
Revenue  Service  (IRS),  and  the  Postal  Inspection  Service,  were  financed  through  funds 
appropnated  to  these  agenaes  and.  accordingly,  are  not  included  in  the  statement  of 
expenditures    These  agenaes  were  not  reimtjursed  for  these  cost;    The  schedule  below 
shows  the  esbmated  costs  (unaudited)  of  the  assistance  provided  ti.  the  OIC  duhng  the  6- 
month  pehod.  based  on  information  provided  by  officials  of  these  agencies 


Costs 

(unaudited) 

FBI 

sieo.ooo 

Other  Justice 

49.000 

Agriculture 

57,000 

Postal  Inspection 

51.000 

IRS 

23.000 

Customs 

16.000 

"76  OOP 
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Appendix  V 

Statement  of  Expenditures  for  Independent 
Counsel  Starr 


5Tf  TCMENT  OF  EXPENDITURES  FOR  INDEPENDENT  COUNSEL  STARR 

KENNETH  W.  STARR 

Ofllus  Of  Indspondont  CounMl 

SManMot  of  ExpandMuTM 

(Caih  bad*) 

Six  Monttit  Ended  March  31,  1995 

S    734.471 

Traval 

278.708 

Rant  oommunicatlona,  and  udlHiaa  (nota  2) 

272,173 

Contracojai  tarvteat  (noia  3) 

138.429 

AoquiMion  of  capital  aaaata  (noia  4) 

171,834 

Supphaa  and  matwlala 

48,140 

H911 

ii.m.tM 

Tba  accompanying  nota*  ara  an  miagral  part  of  ttM  «aH«nam. 
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Appendix  V 

Sutement  ofCKpcBdltorca  for  Independent 

Counsel  SUrr 


KENNETH  W.  STARR 

OfDc*  of  lnd*p«nd«nl  Countal 

Notts  to  Stattmont  of  Expondlturos 

Note  1  -  Aecounttno  oollcl— 

ReportinQ  entity    The  accompanying  stalatnent  of  expenoituros  prasants  tti»  axpendituras 
of  ttia  Office  of  Independent  Counsel  -  Kennetn  W  Starr  (OlC-Starr)  tar  tne  6  montfis 
ended  Marcfi  31.  1995    T^e  statement  of  expenditures  includes  only  expenditures  made 
from  tne  permanent,  indefinite  appropnstion  tor  tne  ofDoes  of  Independent  counsel  tt>at 
are  processed  tfirougti  the  Administrative  OfDoe  of  U.S.  Courts  (AOUSC)  and  the  OIC. 
Mr.  Starr  was  appointed  on  August  S.  1904.  to  aasume  the  investigation  of  possible 
violations  of  federal  criminal  law  in  Re:  Madison  Guaranty  Savings  and  Loan  Association 
and  other  entities,  which  was  begun  by  regulatory  Independent  Counaal  Robert  B  Fiake, 
Jr. 

Basis  of  accountino    The  accompanying  statement  of  axpendttures  was  prepared 
pnnapaiiy  on  the  cash  l>asis  of  accounting,  which  is  a  comprahenaive  basis  of  accounting 
other  than  generally  accepted  sccounttng  pnnaples    Under  this  method,  except  tor 
payroll  and  employee  benefits,  expenditures  are  recorded  when  the  funds  are  disbursed 
by  AOUSC  or,  tor  noncash  transfers,  when  tfiargad  by  AOUSC    Most  payroll  and  related 
employee  benefits  are  recorded  at  the  end  of  trie  pay  pertoo  when  earned. 

Note  2  ■  Rent,  communlcatlona.  and  iitimiea 

Appnudmataly  $195,000  in  ofDca  rant  Is  mdudad  In  rent,  communications,  and  utilitlas. 

W9f  ?  ■  comrittupi  f  <nr!9w 

Contractual  services  primarily  consists  of  consulting  services  in  aupport  of  litigation. 

Note  4  -  Acquisition  ef  cspWal  asaeta 

TTm  capital  assets  expendituras  are  tor  office  furrMur*  and  equipment  These  assets  will 
remain  the  property  of  the  federal  govamment  at  the  conclusion  of  the  Investgation. 
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Appendix  V 

SutementorCxpeiulUiim  for  Independent 

Counsel  Suit 


Not«  g  ■  Admlnl«tr»tlv  ««fvle— 

AOUSC  racawas  an  administrative  fe«  equal  to  3  percent  of  OIC  expenditures  for 
performing  dist>urtament  and  accountng  functions  for  OIC  Starr    Peymant  of  Diese  fees 
generally  occurs  in  t^e  montn  following  ttie  services    Also  included  in  administrative 
services  ere  otner  costs,  amounting  to  $23,697.  incun^  by  AOUSC  in  providing 
administrative  guidance  and  support  to  independent  counsel  offices    These  costs  were 
certified  Dy  AOUSC.  paid  from  the  independent  counsel  appropnaton.  and  allocataa  to 
the  OIC. 

Nate  »  ■  Ottter  noefatlna  eota  (unaudlted> 

Certain  coats  relating  to  employees  assigned  to  worn  with  the  OIC  by  the  Department  of 
Justice,  the  Federal  Bureau  of  Investigation  (FBI),  and  the  Internal  Revenue  Service  (IRS) 
were  financed  through  funds  appropnated  to  these  aganaes  and.  accordingly,  are  not 
included  in  the  statement  of  experxlitures    These  agervaes  are  not  reimbursed  for  theae 
costs    The  r~hedule  below  shows  the  estimated  cosu  (unaudited)  of  the  assistance 
ptovided  to  tl  •  OIC  dunng  the  6-month  period,  based  on  informatton  provided  by  officials 
of  these  agenoes. 


FBI 
IRS 


Coats 
(unaudited) 

t      S4.IX)0 
4,306.000 

08  000 
14  929  000 
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Appendix  VI . 

Statement  of  Expenditures  for  Independent 
Counsel  Walsh 


LAWRENCE  E.  WALSH 

OfliM  Of  Indapandant  CouomI 

Stetamant  of  Expenditurst 
(Cam  batia) 

SU  Montha  Endad  March  31,  1905 

Pafionnal  oompanaaoon  and  bananta  (nola  2) 

S28.S11 

Rani,  QOfTifnunlcaUona,  and  utffltlaa  (nota  3) 

3.478 

0.2» 

TeCal  axpafldlturaa 

*auii 

Tha  aeeoRipanying  nolaa  ara  an  intagral  pari  of  Ihla  italamant 
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Appendix  VI 

StAtencnt  of  Ezpcndltorea  for  IndcpcndcBt 

Coniuel  Wateh 


LAWRENCE  E.  WALSH 

Offlc*  of  Indapanitaiit  CeunMl 

Notts  10  Statamont  of  ExpondttufM 

New  1  •  Accountlno  pollclt 

Reooflino  entrtv    The  accompanying  statement  of  •xpanditurss  prasonts  the  oxpandituras 
of  me  Ofltca  of  Inoependent  Counial  -  Lawrenca  E.  Walsh  (OlC-Walah)  for  the  6  montfts 
erKMd  March  31.  1995    Tt\9  statement  of  expenditures  Indudas  only  expenditures  made 
from  tfie  permarwnl.  indefinite  appropnation  for  ma  ofKces  of  independent  counsel  Ifiat 
are  prooessad  mrough  me  Administrative  Offica  of  U.S.  Courts  (AOUSC).   Mr.  Walsh  was 
appoimed  on  December  ie,  19S6.  to  invesbgate  allegations  of  crtmas  relating  to  ttia  aalas 
of  arms  to  Iran,  me  dlv«rsion  of  funds  to,  and  ottiar  support  of,  the  Nicaraguan  Contraa; 
and  me  prosecution  of  any  mdidments  stemming  from  ttie  Invaslloatton.  Mr.  Walah's  final 
report  covenng  his  independent  counsel  sctMtles  was  raleasad  to  the  public  by  the  U.S. 
Court  of  Appeals  for  me  District  of  Columbia  Clrcutt  on  January  18.  19M.  Mr.  VUaMh^ 
effioa  ofndally  doaad  on  March  30,  1994. 

Bans  of  accountina    The  accompanying  statement  of  expendlturei  was  prepared 
prmopaily  on  me  cash  basis  of  accounting,  which  Is  a  oomprahensive  basis  of  accounimg 
omar  irmn  generally  accepted  accounting  pnndples    Under  ttils  method,  expenditures  are 
raoorded  when  me  funds  an  disbursed  by  AOUSC  or,  (or  noncash  tranafars,  whan 
diargod  by  AOUSC.  VMien  ectiva.  Mr  Walsh's  ofTloe  used  me  modiftad  cash  basis  of 
aoeounting  and  accrued  and  reported  certain  expenses  prior  to  payment 

Nets  a  ■  Peraonnel  cemoeflaatlon  and  benefKa 

AOUSC  paid  S28,511  In  unemployment  coats  for  former  OIC-WMMi  amployaas.  Tlwaa 
coats  may  continue  In  future  penods  depending  upon  the  former  omployeas'  statue. 

Note  3  •  Rem,  communlcattena.  and  utilities 

As  noted  in  footnote  1.  OlC-Walsh  accrued  certain  axpenaas  and  rapcrtad  Ihoaa 
axpanaes  whan  accnjad.  As  a  result  of  cttanging  the  basis  of  accounting  from  the 
fflodiflad  cash  to  the  cash  basis,  payments  totaling  S3.027  ware  raoordad,  Tbay 
previously  had  been  reported  at  S5.120. 
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SutcacBt  ofEspcadltarc*  for  lodcpcodcat 

Coauel  Waldi 


Maf  A .  Adinlnl«<ftlv  wnrtc— 

AOUSC  racatvM  an  adminlttrativ*  fa*  aqual  to  3  parcarrt  of  OIC  axpandHuTM  tor 
parfonning  diaburMmarit  and  aocountino  funcbona  tor  OIC-\AWaft.  Paywant  tor 
adnMnlatraUva  aarvloa  toaa  tndudaa  toaa  tor  aiipandlturaa  raportad  m  Saptambar  1094. 
Faaa  tor  axpandtturaa  rapoilad  m  Mareti  IMS  wHi  ba  raoordad  In  Aprtl  1996. 

Itota  > .  Laaal  faefwantitfcwi  faaa 

Upon  ttia  raquaM  of  an  Individual  who  waa  tt«a  aubjact  of  an  hdapandant  eounaara 
nvaattgation  but  wtw  wot  not  mdldad,  a  apaoiai  dMiion  o(  iha  U.S.  Court  or  Appaala  tor 
ma  O.C.  Dreuit  may  aiward  ralmbucaamant  of  raaaonaMa  aSamaya  toaa  to  tttat  MdMdual. 
Ourmg  ttia  e^nonth  pailod  ondad  Match  31,  1999,  appfosknataty  M0,260  In  avvardad 
Mgai  rapraaantabon  faaa  wara  paM  fretn  a  apaeW  judgmam  fund  aatabllaHad  for  weft 
raknburaaniania.  Aooordlngly,  ma  tagal  rapraaantatton  faaa  art  not  irtdudad  m  ma 
iiaiamani  of  axpandtturaa. 

Nata  t  ■  Wafwaettva  rttramant  eovaraaa 

Aa  diaouaaad  m  prior  notaa  »  aMamanta  of  axpandMuraa,  caitain  amptoyaaa  of  Iha  offlea 
of  Hdapandant  eounaal  wtm  qtliying  appuliiliiiawla  wara  awowaoualy  not  prwidad 
rainmant  oovaraga   AOUSC  bogan  prooaaamg  raboaebva  raaramam  a4|uaBnania  for 
maaa  aniployaat  during  flacal  yaar  1994.  AOUSC  la  continuing  to  proeaaa  ratwadlva 
ratlramant  ad^ua" "•"<»■  howovar,  nana  wara  raoordad  In  ma  currant  parted.  Wa 
antldpaM  that  addltionat  adtuamianta  ««  ba  laeeidad  hi  fkitura  partoda. 


CA(VA1MI>-H-M3  IndepMidcat  CouiuelJ 
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ARTICLES 


TROUBLED 
WHITEWATER 

THE  DUAL  ROLES  OF 
KENNETH  W.  STARR 


i  INVESTIEATIVE  REPORT  BY  JOE  COMASON  AMD  MURRAY  WAAS  | 

A  SPECIAL  NATION  INVESTIGATION  HAS  UNCOVERED  a  previously  undisclosed 
conflict  of  interest  involving  special  prosecutor  Kenneth  Starr  and  one  of  the  leading 
players  in  the  Whitewater  drama  that  is  the  focus  of  his  inquiry — the  Resolution  Trust 
CorporatioiL  Confidential  R.T.C.  and  court  files  obtatned  by  The  Nation  show  that  &om 
the  beginning  of  his  tenure  as  Whitewater  specisd  counsel,  Starr  has  been  operating  with 
this  critical  conflict  kept  under  wiapsr-Until  January,  Starr's  own  laniv  firm — m  v^ch  he  re- 
mains a  senior  partner,  and  has  acted  on  its  management  committee — ^was  being  sued  for 
professional  negligence  by  the  R.T.C.,  a  suit  that  ended  with  the  signing  of  a  secret  agree- 
ment saving  Starr's  firm,  by  R.T.C.  estimates,  close  to  S700,000. 

Throughout  Starr's  term  as  special  counsel,  neither  he  nor  the  two  Republican-led  Con- 
gressional committees  looking  into  Whitewater  have  publicly  acknowledged  the  circum- 
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f^ifr  Tt  or  iIm  comproniising  tt^Uc^noM  of  Sttnr  sod  his  pan- 
oen'  baiog  lued  by  ibe  vwty  ifcaey  «tow  offknls  ud  aoians 
figuzv  m  the  caao  be  hAS  becii  |'i"*'my  ror  ifaa  put  iuuluao 
months.  Fultliamufg,  (he  R.T.C.  eoapiami  ifpumt  Kiijdand  & 
El  (u.  Starr^  finn,  relitas  to  wotk  it  did  <br  a  fednUy  insured  tfadft 
thai  went  bast  in  1990— ■naaacpaianeltDtfac&iJunofMadiscn 
Guannty  and  counseling  done  fbr  diat  S&L  by  fiose  Lew  Finn 
pntncr  HiDao' Ointoa.  quesooQS  thai  lie  at  tbe  heart  orWIuiew»- 
lar.  The  R.T.C.  acaon  a^aaut  Knldand  &  EUis  was  filed  in  Ma/ 
1993.  oeaiiy  a  year  bcftm  Starri  appointmcm  as  facial  couDSd. 
aod  accused  his  thm  of  "aiding  and  abeodng  bmciie*  of  fidu- 
ciary rasponsibility' ai  a  Co(- 


cordcd  hin>  as  spscial  couDaei  lo  imneaUfMe  irltiiilift  in  a  ut^ 
mm  asBinst  his  t^m  fmn.  (a  efiiKt,  Stan'  bad  ptit  himsajf  in  a 
positioo  to  nercise  tlw  lev«age  of  pessibie  etimiMi  saneoeoa 
against  a  grvap  of  ftdanl  ofReials  who  w»ld  dedda  wtetber 
and  how  tfae  i(.T.C.^  ease  againat  his  KirUand  Sc  EUit  pai«Mr- 
ship  sbeald  be  nttted. 

It  is  a  eonflict  both  paipaMe  and  onaoccptablc  for  a  part- 
lime  pcoseeiaor  to  be  iovcstigaiiiig  the  coaduet  of  public  offt- 
cials  vrfaile  thoce  same  ofiicials  ate  ptcsaiag  seaous  civil  charges 
against  tbe  proscentor^  own  law  frnn."  says  StsplieD  Cillax, 
pnifiessBr  of  legal  ethics  at  New  Ybik  Unimnity.  "Judge  Smris 
a  prominent  figure  m  Anteri- 


orado  dnilft,  tfae  First  America     Ji,  week  b^OTe  d  COUrt-OTdered  meeting  between     caBi(W,buttfaecndibiIityof 

"^^  ^  of  the       stands  law  firm  and  theRTC,  the  special      ^iJ^X"^:^ 

same  officials  wbow  conduct  pTOSeCUtOT  began  investigating  the  agency.  stances  sunoimdiag  his  ap- 

Stsr  has  been  investigatiiig  pointment  as   iodapetident 

«ete  involved  in  the  dectsien  to  sue  his  law  firm.  Indeed,  one  of       counsel,  and  by  bis  decisioa  to  cosDnae  acovc  practice  while  in 


Sbrr%  ftm  headlioB-making  actions  as  special  counsel  was  to 
ptobe  the  suspensioo  of  L.  lean  Lewis,  an  R.T.C.  senior  irtnestiga- 
tor  who  inioatsd  (he  Wbitewser  mquiiy.  But  tfae  very  people  Starr 
has  bccii  exaoiiiung  in  Uic  Lewis  mascr—mcluding  John  Ryan, 
Ctaea  (he  aeiiiig  diief  of  Ibe  agency,  and  Ellen  Kulka.  os  geoeial 
ceioiael — were  involved  in  deeisBnsicgardmg  the  lawsuit  against 
Kiiidand  &.  Ellis.  Tbe  R.T.C  official  who  infacnKd  Lewis  of  her 
suspension  in  August  1 994  was  asti<lain  general  coaBclThnmaa 
Hindfs.  tfae  same  attorney  who  signed  die  iTi^"VTni'*'*"'ii  a^ipiuv- 
ing  (he  suit  against  Starr^  film. 

R.T.C.  officials  say  that  while  Starr^  invcnigztian  of  tfaeni  may 
harve  had  no  maienal  effiect  on  tfae  eventual  agreasoit  bcrwees  the 
agency  and  KirUuid  &  Ellis,  diey  had  good  icason  m  be  intsai- 
rtarrd'  A  ii^ck  before  a  court-maodalBd  srttinuiJit  ujufeitmcc  be- 
tween (he  R.T.C.  and  (fac  law  firm,  a  fedenl  grand  jury  coovencd 
/  Sarr  began  its  investigation  of  the  ILTCi  Wliilewato  activi- 
ties. And  the  day  befoie  the  leBtoiieni  ujufeii  ui  c.  Sbrr)  oStce 
asked  tlie  R.T.C.  to  (cmpomiiy  suspend  is  own  intenal  investi- 
gation of  Lewis  1i  conduct 

The  ILT.C.^  con^iex  civil  action  agamsi  Kiridand  &  ElUs — 
which  also  named  First  America's  officers,  directors  and  outside 
accounting  firm,  Deloiite  &  Touctie.  as  defendants — chatted  it 
with  scDvety  assisRng  a  'defencd  tax"  tnnsactian  (hat  resulted 
in  the  "unlawful  transfer^  of  nearly  a  million  dollars  from  Fus 
Amenca  to  a  holding  company  ooonolled  by  the  banlrt  officers 
and  directors.  Although  the  firads  were  entered  on  the  book's 
ledger  m  1988  as  "income  tax  eatpense"  and  "deferred  Bx  liabil- 
ity," Ifaey  instead  went  mto  the  pockets  of  Fast  America's  ofiicets 
and  directors,  in  (fae  form  of  dividends  end  "consulting  fiEes,"  ac- 
cording to  (he  R-XC's  legal  complaint  (KirUand  &  Ellia,  which 
served  as  First  America^  "ptunary  outside  counsel,'' waa  not  im- 
plicated m  any  of  the  insider  loans,  diveisiuus  of  fiinds  or  other 
quesnonable  dralinss  enpiged  in  by  the  bonk^  officets.) 

This  sttuabon  pooed  a  starL  legal  and  eiliical  problem  for 
Starr,  who  suddenly  was  using  the  fiiU  piosecotonal  powers  ac- 

Jbe  Cbfivmi  if  e  ciWitfaus/ m^  cxaeirinw  Wue^  c/ Tlic  New  York  Ob- 
Kiw.  Munrn  HHat  u  a  RtoMegsm  i^arur.  Kutardi  aulsiiu<a»fi>r 
tfuM  Mo^  tmt  fwmuimi  by  Puis  ^mki.  iUMtiKh  gyppart  provided  by 
iht  hnesUgam*  Fiind  of  Vw  Saaat  liutituu. 


office — is  now  fimfaer  tarnished  by  the  revelation  of  a  conflict- 
ing iniEim  that  spans  oeariy  his  entin  teonre.' 

Tliis  infoimanoa  and  even  the  R.T.C.  documenb  7^  Nation 
has  b<ou^  to  U^  wnc  provided  to  Congress  and  have  been 
kept  &om  tfae  public  for  several  montfas,  at  tlie  least  Senator  Al- 
feosc  D'Amato  and  RepteaemBve  Jim  Leach,  chairmen  of  the 
CoiigiessianaJ  comffiiBces  invesngiting  Whitewani,  have  had 
tfae  documents— as  suluuiCBal  to  their  panels — since  last  July,  ac- 
cording 10  reliabU  soBtees  on  Capiiol  HiiL  rHuough  a  spokea- 
man.  Leach  told  7%e /VorioA  dut  he  has  DO  biowledge  of  the  faea 
or  allegHtions  involved,  and  oonsiden  Starr  to  be  "an  individual 
.  of  impeccable  iiUegiity.^ 

ItomcaUy.  the  tiuce-judge  federal  ^ipaals  court  paad  that  re- 
moved Ksbert  Rake  as  (iia  fist  Whiicwais  special  prosecutor 
and  replaced  him  with  Starr  said  it  was  neoessaiy  because  inde- 
ticniltut  eoonsels  needed  to  be  "pionctsd  tgaiosi  perceplions  of 
conflict"  Tbe  pietcins  for  the  oanatdmary  removal  of  a  9|  cial 
piosecntor,  however,  were  rather  ebscun  construcnons  of  ethical 
coofiict  In  reality,  the  successful  political  pressure  campaign  (hat 
led  to  Fiske^  oasts  originated  because  his  aiocs  wen  dismayod 
he  was  not  pursuing  tfae  Clintons  moR  aggressively  to  detDnuae 
tbnr  camectian  with  tbe  faihue  of  tfae  Madison  Guaranty  SAL. 
with  passible  influence  over  regulatory  pssenocl  and  witfa  other 
dealing  they  deemed  suspicious. 

the  transactions  diat  eveotuaUy  led  to  tiie  R.T.C  charges  agi^K.  ^ 
Kiridand  A  EiUs  bepn  in  1 987.  That  was  when  Fast  Amenca. 
already  in  finaacial  trouble  and  under  dose  scrutiny  by  the 
Fcdeial  Home  Loan  Bank  Board,  first  aougfat  federal  appravil 
ID  makr  cash  paymots  ofdefened  axes"  to  National  Savings 
Baoooiporation  of  Colorado,  ia  holding  company.  Despite  ttie  fact 
dnt  such  ttansfets  vwn  opnssly  piobibitBd  by  FH.LB3.  tegu- 
taaoo,  die  "dafatied  bx"  paytuuus  vat  transfored  at  ttM  ditec- 
don  of  John  HiUiani  the  piesiduit  of  Fiist  Amenca.  To  justify  his 
Jeijsioo  to  igDOie  the  boik  icgulalcn.  HiUiaid  and  his  deputies 
^«l.-i4tt>.ir.Wi.ii«y.«tlfii«ri»<H^PIH»w» [««;«»».  Iggelnpmion 

about  the  paymeB&andtne  ■i'l'^umty^g  »>^twwa,w» 

In  a  July  1 987  latter  to  Kiikland  Is.  Ellis  amraey  John  Fioger- 
aid  seetang  the  opmian.  Fdsi  America^  assisam  eooiroUet  Keiry 
Mutdoek.  adnntied  diat  (he  omsfiss  m  Nanoaal  Saving  would  in 
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fact  not  be  lucd  to  pa)r  taxes  but  instead  would  be  spent  ftx^  the  bcD- 
efit  of  the  holding  compai^^  sbaieholdeis  and  diiectuia. 

The  R.T.C.  complaint  in  the  First  America  case  notes  chat 
'^Kiikland  &  Ellis  bad  actual  knowledge  that  the  purpose  of  the 
transfers  of  fiinds...was  not  to  pay  [Finrt  America's]  'defeiTed 
tax'  liability,  but  to  implemeni  a  scheme  to  transfer  funds"  for 
the  benefit  of  HiUianl  and  certain  shareholdeis  and  oSicen  of 
both  institutions. 

By  foiling  to  advise  Hilliaid  and  Murdock  that  such  payments 
should  not  be  made,  the  R.T.C.  charged,  iCirldand  &  Ellis  breached 
its  professional  duty  to  First  America  and  the  bank's  other  share- 
holders.  The  complaint  goes  on  to  suggest  that  the  bank^  lawyers 
mtenbooally  lent  legal  cover  to  the  scheme.  ''Balher  than  address- 
ing Miat  Fitzgerald  knew  to  be  the  anpmpec  and  illegal  purpose  of 
the  payments,"  the  R.T.C.  alleged,  the  Kirkiand  &  EUis  lawyer 
wrote  an  opinion  that  'narrov/ly  focused"  on  the  laws  cited  by  the 
F.HX.B3.  to  fortrid  them.  The  resuh  was  that  HUliaid  and  Mur- 
dock Ignored  the  federal  objections  to  the  tax  scheme  and  contin- 
ued to  transfer  funds  from  the  bank  to  the  holding  company,  none 
of  which  were  ever  used  to  pay  taxes. 

When  ¥M.L££.  examiners  inspected  First  America's  books 
in  June  1 988,  they  discovered  the  illegal  payments;  in  succeeding 
years,  further  examination  of  Fiist  America  by  federal  authorities 
revealed  a  variety  of  odter  questlGnable  dealings.  After  First  Amer- 
ica closed  its  doors  in  March  1 990,  it  came  under  the  jurisdiction 
of  the  Resolution  TniSt  Corporation,  created  by  Congress  the  year 
before  to  clean  up  the  nationwide  ftoancial  debacle  caused  by  the 
failure  of  hundreds  of  savings  and  loans  and  other  thrift  institu- 
tioru  (includirxg  Madison  Guaiancy,  the  Arkansas  S&L  diat  was 
run  by  the  Clintons '  partners  in  the  Whitewater  Development  Cor- 
poraQon).  It  took  that  agency  three  years  to  develop  the  court  case 
that  extended  to  implicate  Starrb  low  partnership. 

By  then,  the  U.S.  Attorney's  ofUcc  in  Denver  was  also  pursu- 
ing criminal  charges  against  Hilliard  and  Murdock.  The  rtnrlti- 
count  indictment  against  Hilliard,  wfaich  was  tried  in  June  1993, 
included  bank  fraud,  misapphcation  of  funds  and  money  iaunder- 
mg.  Murdock  pleaded  guilty  to  misapplication  of  hinds.  Hilhard 
was  convicted  on  twenry-fbur  similar  counts,  but  his  conyiction 
was  overturned  on  ^peaL  Rather  than  face  a  retrial,  the  former 
bank  president  pleaded  guilty  four  months  later  to  two  counts  of 
misapplication  of  bank  flinds,  one  coum  of  bank  fraud  and  one 
count  of  making  false  eotnes  in  bank  records. 

Whitewater's  Undertow 

obert  Fiskc,  a  partner  at  the  New  York  law  firm  of  Davis, 
Polk  &.  Wardwell.  was  chosen  as  the  first  special  coimsel  on 
■^^  litcwater  in  1994.  Upon  his  ^ipointment  fay  Attorney 
General  Janet  Reno,  Fiskc  severed  all  tics  with  his  presti- 
gious firm.  Fiske's  critics  swiftly  grew  dissatisfied  with  the 
former  federal  prosecutor^  irrvrestigation,  however,  and  professed 
to  see  inherent  conflicts  between  his  background  and  his  post. 
For  example,  he  was  scored  because  International  Paper,  a  client 
of  Davis,  Polk,  had  once  sold  land  to  the  Whitewater  Develop- 
ment Corporation.  Fortanost  among  the  critics  was  The  Wall  Street 
JoumaL,  whose  "mean-spinted  and  factually  baseless"  editorials 
about  Whitewater  were  cited  in  a  report  by  Fiske  as  an  elemem 
in  the  suicide  of  White  House  counsel  Vincent  Foster. 
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Ttt  Journal  be^no  m  anretaM»n  il»Miy  of  FMce  foUoio- 
iog  tui  conanratj  OB  Fonork  doiiL  in  adittaul  wiitcn  accused 
him  of  enga^nig  is  "political  damage  conml"  aad  "uweiup." 
and  scomiiilly  cited  his  leave  of  ibacnca  6am  hii  tew  firm  as 
"sometiring  otlses^  tliaa  lesignaaaa,"  patnaag  om  (bat  "Davis 
Polk  is  a  sprawling  fmn  with  ^sawiiDgclieats....  Seems  to  us 
tfaete^s  a  poonti^  fat  conflict  of  ioiocst  with  pcicticaUjr  tba 
whole  WDrld." 

Under  a  nnewod  ftamtc  gumuiuig  special  counsels  ifaat  had 
been  signed  into  law  afta-  Fiake^  appoinliaEiit,  power  ui  name  a 
sipocial  counsel  passed  &gm  the  Atmoiey  Genoal  io  a  panel  of 
tfaiee  iiedeial  appeals  judges.  After  a  conaaversial  luncheon  be- 
tween one  of  those  judges,  Oavid  Scntelle.  and  Seoaiins  Jease 
Hehns  sad  Lauch  Fiaiicloth.  both  Repablicans  6am  SeslBUek 
home  state  of  North  Canlina,  the  jndges  umaiyej  Fiske  and 
named  Kenneth  Stsr  as  his  leplaceaient  on  Aagust  S.  1994. 
(Helms.  Faiicloch  and  Scaieile  denied  that  WhitewatET  was  dis- 
cussed at  their  hach:  even  if  true,  as  live  fotma-piesidenei  of  the 
American  Bar  Association  noted.  Scntelle  violated  his  responsi- 
bility to  uphold  **(&£  appearmn  of  isipaiiiaJity.")  Seatelle  aad 
his  colleagues  died  confiict-of-iniErest  probions  as  the  leasmi 
for  their  unusual  actum.  For  his  part,  the  new  ipectal  cooaael 
premised  to  be  "siraolutely  £ur  and  itapanial." 

The  dtcunistanees  somunding  Slatr^  appointment  were  not 
the  only  subject  9f  dispute  as  he  took  the  ram  bam  Fisia.  how> 
ever.  The  choice  of  Sair;  a  former  Soliaor  Geoeral  in  the  Bush 
Adffiinistntian,  drew  cTitirim  because  he  was  ahighly  partisan 
Republican  who  had  donated  and  imsed  iimds  for  C.O.P.  Con- 
cessional candidam  and  had  briefly  Sated  with  running  for  the 
party's  Senate  nomination  in  Virginia  only  months  before  his  a{v 
poimment.  Cntics  and  supporters  agreed  that  Starr — who  canw 
dose  IO  a  Supreme  Court  naminaiioo  while  worlong  for  Busb^ 
IS  a  highly  ambitious  j^omey  whose  prospects  would  iiiipiuve 
vastly  under  a  tuaire  R£>>ubhcan  administiation. 

To  some  observers,  Starr's  decision  to  stay  active  at  his  law 
paraership  was  just  as  wotnsome  as  his  extensivB  Republican 
hes.  He  declazed  his  intention  to  continue  dnwmg  income  from 
the  firm,  to  remain  on  Kirkland  £  Ellis's  managemeot  cuuimittec 
and  to  keep  representiiig  its  clients.  In  oitler  to  deflect  conoems 
about  both  his  partisanship  and  his  partncnhip.  Searr  bmught  in 
Samuel  Dash,  the  Danocraac  attomry  who  had  served  as  counsel 
to  mc  Senate  WaieigatK  comnrntee,  as  jus  ntttde  ^lii'  T  coumeL 
Clearly  Starr  hoped  that  the  niimm  of  Oash  would  quash  any 


suggesciao  that  be  or  tail  ofiioc  nitfit  do  anytfa&g  mpnpK  sod 

■  iiiiM  liiiilaii  st^iwiais f  i  laa  an  iilinii|ii«si«lsl  imniili  la 

piejixliEs.  Ai  uaMuvaii»B  lasal  scholar  Tary  EiMiand  pnt  it. 
'^itf*~h«frtyTT*'|r"'**n'~*-~*'l""'~f  nHiyt**rm''~'* — 


I  be  first  mxim.d  aelian  takxa  by  Starr  aficr  he  i^laced  Fiske 
was  to  subpoena  leiAiids  foam  the  R.T.C.  ragaiding  its  neat- 
mem  of  L.  Jean  Lewis  and  two  of  her  fellow  invesngaun  in 
the  BgBoey's  Kjosas  City  office  who  also  had  worked  on  the 
WhilBwalar  manec  Only  ten  days  after  Slarr^  appoinmMilt, 
the  Ihiee  K-XC  invesiigaasrs  had  been  placed  on  a  two-week  ad- 
tninisiBtive  leave  by  the  agency^  top  oSidais  as  punishment  fiir 
what  was  described  as  "^ncncompliance  with  B.T.C  policy  and 
pnoeduies."  Lewis  had  among  odier  '♦""p  seaetly  taped  a 
ujuvLujuicp  with  another  R.T.C  oStoal  icgaiding  Wfaitewato, 
and  Ocn  provided  that  tape  to  Republicans  m  Congress,  which 
was  revealed  ai  a  public  >■— ""g  Upon  learning  of  the  suspen- 
sions. Republicans  charged  that  Lewis  and  the  othos  were  being 
punished  by  OintDD  appoiniecs  because  they  had  vigorously 
pursued  Wliiu-waler  leads  acd  had  provided  mfemaiioo  to  tfaoae 
OB  the  Hill  who  were  also  looking  into  Whnewaiei. 

Within  a  w«ek  afta  the  lempoiacy  R.T.C  action  agamst  Lewis 
and  the  othen  was  mnounced,  Starr  reqoesied  that  the  Whitewa- 
ter gmnd  jnry  in  Wasfaiagtan  issue  lubpo^ms  to  the  R.T.C.  for  all 
docunmts  rdatiiig  to  their  suspensioa  Hie  purpose  of  the  si^ 
poetiaSt  accottlmg  to  ocwspaper  reports  tt  the  tune,  was  to  deler- 
Bdae  whether  R,XC  or  oiiier  fedoal  officials  had  attempted  a> 
obsnuct  jusDca  by  iniimidBling  Lewis  and  her  colleagues. 

That  August  24.  R.T.C.  gcscral  counsel  EUen  Kuika  failed  a 
leiTcr  to  Starr  offering  her  agency's  fVill  coopenmon  witfa  his  ef- 
fiarts.  including  any  matters  mvoiving  the  Kansas  City  oSioe. 
"We  are  very  willmg  Is  arrange  thai  they  respond  to  any  request 
you  make  of  them  to  provide  informaQoa  and  to  travel  upon 
your  lequot  at  R.T.C.  expense  to  meet  with  you  or  your  staffT 
Kuika  wrote.  She  also  oSeied  to  assign  the  tmee  mvesttganm 
to  work  with  San.  Kiilka's  letter  was  copied  to  acting  S.T.C. 
chief  iobn  Ryan;  the  agency's  deputy  general  counsel  An^ew 
Tomback;  and  its  a<tisant  general  counsel.  Thomas  Hindes. 

Nearly  a  year  later,  when  Tomback  testified  befbie  the  House 
Pantring  Committee  about  the  R.T.C.'s  role  u  Whitewater,  he 
said  that  Starr  had  neveriesponded  in  wntmg  tn  Kuika.  although 
a  telephone  call  was  received  from  a  Starr  aide  declmmg  the 
heipof  Lewis  and  her  colleagues.  On  Aagust  9.  199S,  Starr  ex- 
plained why:  It  was,  he  wrote,  "for  the  sole  reason  thai  the  ad- 
misisiiilivc  leave  of  these  three  employees  was,  and  ranains, 
under  active  wvestigBtian." 


Avoiding  the  Spotlight 

Jt  the  same  time  diat  Starr  was  beginning  his  review  of  the 
R.T.C.  astioD  against  its  Kansas  City  employees,  the  R.T.Ck 
attoneys  were  caosidenng  how  to  prooeed  in  their  case 
»B-^"««  bis  law  Una.  A  trial  date  had  been  srhrdnlrd  for  the 
next  year,  August  199S,  and  the  ijuvrTiiiiicnt  was  m  a  Strang 
position — shanks  in  part  to  the  successtiil  pnsecu&ons  of  the 
two  Fint  Amecica  officials. 

Howevei;  in  early  Sepiemba  (994. 3  federal  judge  m  Demnr 
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oidcnd  KiiUand  *  EUia  tnd  tb«  R.TC.  to  sitcr  mto  Midasmt 
ocgotuDon  over  tb*  fint  AnMiics  cbm  dut  September  28.  is 
mn  uucmal  ILT.C.  memoraiuium  aiulyzios  th«  case  against 
KsVUnd  A  Ellis  and  dsted  SeptsmbcT  7,  1994,  agency  atlor- 
ocys  picdictevl  tfaat  a  tiial  \rauJd  prnbabiy  lead  to  a  judemoit 
against  the  law  firm  of  more  than  SI  mitlion,  including  interest 
cbaijes  smce  ttie  time  of  the  original  ofTeoHL  That  figure,  the 
11.T.C.  lawyen  aasumed.  migjht  be  iwJuced  by  30  percec*— te- 
caUK  of  the  greater  culpability  of  the  Firet  America  ofificials 
HiUiard  and  Muniock — to  anund  5770,000.  By  computmg  the 
ajjumed  ptt>bBbil  ity  of  juccess  in  the  suit  at  TO  pereeat.  and  sub- 
Uaetuig  aoolbci  S240.000  in  litigation  expenses,  the  R.T.C. 
lawyer*  concluded  that  a  minimutn  acceptable  cash  jettlanent 
froni  Kirkiand  &  Ellis  would  be  $300,000. 

"We  presently  plan  to  start  ncgooolioits  with  a  proposal  start- 
mg  at  two  or  three  tunes  that  amount"  the  September  7  memo 
said-  At  the  same  tnne,  it  Doicd  the  R.T.C.  *as  constdenng  an 
addiiiooal  claim  of  jmnt  and  several  liability  against  Kiddand  * 
Ellis,  which  could  have  increasad  the  evennial  judgment  due 

ttom  the  law  fnra 

Yet  no  deal  was  reached  at  the  September  28  conftretice  be- 
tween the  sides.  (Perhaps  eoiacidejittUy,  confidential  documents 
show  thai  the  very  day  before  the  scheduled  meeting,  the  R.T.C.'» 
mspector  geocnl  informod  its  acting  chief  ewxutrvo  officer  tfaat 
Starrs  office  had  just  contacttd  the  R_T.C.  to  request  a  tcmpo- 
luy  suspension  of  its  investigation  of  Lewis  so  as  not  to  interfere 
in  fte  San  pmbe.)  Four  months  later,  the  settlement  talks  »rcre 
sail  gomg  nowhere,  accottlmg  to  anotho  R.T.C.  memo  dated 
January  9.  1995.  "Reeant  aoempl*  at  acgotiating  a  settlement  in 
the  case  have  failed."  ttie  memo  to  the  R-TCs  dcpnty  genenl 
counsel  for  Utigaooo  reported,  "and,  at  this  juncture,  no  pros- 
pects for  setuemenl  are  expected.  The  ease  is  set  for  trial  some- 
lime  in  the  summer  of  1995  "  Bm  the  case  against  KjikUnd  & 
Ellis  never  went  to  nial  asschedi  'sd. 

Instead,  the  piriiss  fmally  agtccd  to  a  settletnent  in  late  De- 
cember 1995.  which  was  signed  by  Kiridand  &  ElUs  on  Janu- 
ary 2  of  this  year.  Forapaymem  of  5325,000  ftora  the  law  firm, 
the  R.T.C.  anreed  to  drop  the  charges  and  release  Kiikland  & 
ElUs  from  any  liability  involving  the  defened  tax  payments.  The 
senlnnent  agreement  includes  a  secnon  in  which  ItirfeUnd  & 
Ellis  asserts  that  it  "expressly  denies  any  wrongdoing.'' 

But  before  the  case  was  dismissed,  there  was  anolher  item  of 
cancem  to  Starr's  .'aw  parmers:  secrecy.  The  penultimate  clause 
of  the  agreement  is  a  pnnnise  of  confidentialitv  by  the  R.T.C., 
which  says  that  except  as  tequired  by  law  or  coun  wdet  it  "shall 
teke  no  action,  duectly  or  indiieetly,  to  uiitiatB  disclosure  or 
public  comnicrt  concerning  Ihis  s«tlnnenl,..[and)  thai  R.T.C 
(would]  exercise  iB  best  efBarts  to  picaerve  the  eoofidcntiality  of 
the  informahon...by  coopoatiug  with  [Kiikland  4  Ellis]  to  oh- 
tun  an  appiopriae  protective  order  or  other  reliable  assurance 
that  confidential  treaimem  will  be  accorded  the  infirmnation. ..." 

What  is  perhaps  most  aaitlmg  about  the  story  of  Kenneth 
Stan,  his  law  firm  Kiikland  &  Ellis  and  their  tangled  reUdons 
with  the  Resolution  Trust  Corporation  is  that  all  of  the  above 
facts  have  been  known  to  both  the  House  and  Senate  commit- 
tees mvestigali&g  Whitewater  since  last  summer  at  the  latest 
Requests  for  comment  from  SUrr  remain  unanswered.  For  his 
part.  Starrs  ethics  adviser  Sam  Daah,  a  Geofgetown  Law 


Starr  Constellation 

I  he  poicnliBl  cocQicts  between  Kenaeifa  Stert  rale  as  spe- 
cial counsel  and  his  aenvitica  ts  a  pnvus  attoney  go  well 
beyond  the  RT.C.%  lawsuit  agamsi  his  firm-  Last  nanmei. 
SWI  and  his  Kitkland  &  EUii  law  pareier  Jay  Loflajwitz 
were  irbined  by  the  eonservatve  Lynde  md  Haoy  Biad- 
ley  Fbandalni  to  previda  Iqgal  advice  about  ibc  "schonl 
ctxnce"  issue  a-id  outs'  tnaturs  as  wdL  Laax  the  Stale  of 
Wisconsin  hJied  Starr  and  Kiddand  &  EUis  to  defcnd  the  eoD- 
stitutioDality  of  its  school  verocberpfogiain,  which  allows  the 
public  fimding  of  rehgtoos  schools.  The  Bradley  Foaadatioa 
in  turn,  is  icimburamg  ttus  Stale  ofWisccnoin  for  the  services 
of  Starr  and  Kslriaiyl  ft  Ellis. 

Ciiucs  noted  with  dismay  that  the  faoadation.  which  dis- 
ttibutes  some  SIS  million  m  ammal  grans,  has  fimded  an 
array  of  tight-wing  periodicals  and  oedu  thai  have  been 
uisUuiiiuital  in  promotiag  the  fflest  sinister  ihcaiies  about 
Whitewater.  Among  the  rcetpicBU  ofBnidley  largesse  is  the 
Landmaik  Legal  Foandahoa  a  htigious  conservativB  noo- 
pmfit  tfaat  has  provided  free  legal  repicsenlahon  to  L.  Jean 
Lewis,  the  R.TC.  official  who  brought  WTutewaier  to  light 
(Landmark  has  represented  Le^ia  in  fap  estcasive  dralmgi 
with  Starr  and  the  independent  counsel's  office. )  Lautaaik 
is  also  involved  m  the  Wisconsin  school  voucher  case,  on 
the  same  side  as  Starr  and  the  Bradley  Fcmodatian. 

Cniroitly,  the  voucher  case  is  being  considered  by  the 
Wisconsin  Supreme  Court.  OnFebruvy  7T.  Stair,  represna- 
ing  the  stale,  and  Landmaik  general  counsel  Matk  Br«ie- 
meior,  representing  pnvaie  paities.  made  oral  aigumenis 
bcfcre  the  cnun.  Bredemeier  says  that  he  routinely  consuhed 
with  SBir  and  odier  Kiikland  ft  Ellis  anuuieys.  though  nevn 
diffing  his  discussions  have  be  and  the  indepoidcnt  coioiael 
"ever  discussed  Whitewater  or  Jean  I  ewis  " 

Starr's  law  paitner  Leftawit?  said  in  in  intcrrirw  that 
billing  records  shnw  both  he  and  Starr  p»ovid«l  legal  advice 
10  the  Bradley  Foundation,  but  that  their  firm  stopped  le^ 
Raenniig  Bradley  alter  the  fbundaoea  begm  reimbursing 
Wisconsin  for  Starr  s  work  on  the  school  voucher  ca.se 

Among  the  balf-dorcn  eooserwtjve  oigamanons  and 
media  that  have  promoted  the  Whrtewaier  issue  under  Brad- 
ley support  15  ThtAmtravt  SpKtaUr  (S340.000  ui  giuus. 
accordmg  to  tax  records).  Bradley  has  provided  S32  mil- 
Uon  m  grants  to  the  Fiee  Congress  Fou-ndahon.  which  in 
mm  pays  tba  bills  for  National  Empowerment  Television,  a 
ri^-wmg  cable  octwotk  that  is  piovided  fiee  to  all  cable 
companwi  in  Amenca.  NET  claans— whether  tret  or  not— 
that  Its  drumbeat  of  Whrtewaier  coverage  caused  the  ap- 
pointment of  a  special  counsel.  And  Bradley  has  made  at 
least  $700,000  ui  grants  to  the  Hudson  Innnutc  a  conserv- 
ative dunk  tank,  which  paid  a  former  Bush  Adnumsnanon 
official  to  pubUsh  a  study  of  the  ethics  of  the  Oiciooa  (and 
who  concluded,  not  surpnsingly.  that  -Whittwaier  is  meta- 
moiphosing  mio  another  Watergate")  J  C.  ANB  M.W 
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School  professor,  told  The  Nation  that  Stair  did  not  bring  up 
the  potcntiai  of  a  conflict  of  interest  with  him  until  October  or 
November  of  1995,  more  than  a  fiiU.  year  after  court-mandated 
settlement  talks  between  the  R.T.C.  and  Kiridiuid  &  Ellis, 
and  the  nearly  simultaneous  intensification  of  Starr's  R.T.C. 
obstruction-of-jvistice  probe.  Dash  said  at  that  point  he  advised 
Starr  it  was  not  necessary  to  recuse  himself  from  the  R.T.C.  in- 
vestigation. Dash  noted  that  Starr  had  not  personally  been  in- 
volved in  leptesentation  of  the  Colorado  thrift,  and  that  he  had 
also  removed  him.se1f  from  any  role  in  negotiations  with  the 
R.T.C.  to  settle  the  agency's  lawsuit  against  Kirkiand  &  EUis. 

Dash  conceded  that  Starr,  if  he  were  hearing  a  matter  re- 
garding the  R.T.C.  as  a  judge,  would  have  to  recuse  himself 
under  the  Judicial  Code  of  Ethics.  But  the  same  standanls  do  not 
apply  to  federal  prosecutors,  he  maintained,  who  have  more  dis- 
cretionary  leew^.  **A  prosecutor's  actions  are  linorted  by  the 
courts,  crimixial  procedural  rules,  the  Bill  of  Rights  and  by  the 
tremendous  public  spotlight  on  dieir  actions.''  This,  of  course, 
points  up  the  utility  of  secrecy  clauses  such  as  the  one  written 
into  the  agreement  between  Kirkiand  &.  Ellis  and  the  R.T.C.   ■ 
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